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CHAPTER 3

PART 2 – WATER USE

(Provisions relating to the use of water are found in Chapter 4 of the National Water Act)

______________________________

3.2.1

INTRODUCTION

Chapter 4 is one of the most important parts of the National Water Act, 1998 (the Act) because, among other things, it describes the provisions according to which water use may be progressively adjusted to achieve the Act's principal objectives of equity of access to water and sustainable and efficient use of water.

Concerning equity of access, the Act replaces the previous system of water rights and entitlements, many of which were based on the ownership of riparian land (see Chapter 1, Note 8), with a system of administrative, limited-period and conditional authorisations to use water, These are granted to users either directly in terms of Schedule 1 of the Act, or by a responsible authority (defined in Part 5 of this chapter).

Many of the Act's sustainability- and efficiency-related measures will be applied by means of conditions of use imposed when water use authorisations are granted. Conditions of use give formal expression to the source-directed controls discussed in Part 1 of this chapter, which are themselves derived from the resource-directed measures for resource protection. Conditions of use balance the need to protect water resources with the need to use water for social and economic development.

Formal water use authorisations will also facilitate the administrative control of water use by water management institutions and form the basis upon which charges for water use may be made. They also provide for the collection of water-related data and information.

3.2.2

WATER USE

The Act's definition of water use in section 21 is very broad. It relates to the consumption of water as well as to activities that may affect water quality and the condition of the resource itself. Water use includes - 

· Taking (abstracting) water from a water resource (s21(a));

· Storing water (s21(b));

· All aspects of the disposal of waste in ways that could impact on water resources, including – 

· Discharging waste or water containing waste into a water resource through a pipe, canal, sewer, sea outfall[1] or other conduit (s21(f));

· Disposing of waste in a manner that may impact detrimentally on a water resource (S21(g)); and

· Disposing in any manner of water that contains waste from, or which has been heated in, any industrial or power generation process (s21(h)). 

· Removing, discharging or disposing of water found underground if it is necessary for the efficient continuation of an activity or for the safety of people (s21(i)).

· Making changes to the physical structure of watercourses[2], including – 

· Impeding or diverting the flow of water in a watercourse (s21(c));

· Altering the bed, banks, course or characteristics of a watercourse (s21(j)).

· Certain activities that may affect the quantity or quality of water in the resource, namely – 

· Engaging in a stream flow reduction activity contemplated in section 36 (s21(d));

The use of land for afforestation for commercial purposes is the only stream flow reduction activity declared thus far[3]. The Department will, however, investigate other land-based activities at a local, catchment or regional level and, where these are demonstrated to result in a significant reduction in stream flow, will declare them, after public consultation, as stream flow reduction activities in accordance with section 36.

· Engaging in a controlled activity identified as such in section 37(1) or declared, after public consultation, under section 38(1) (s21(e)). 

· Using water for recreational purposes (s21(k)).

This broad definition of water use applies throughout the National Water Resource Strategy (NWRS). It applies to surface water wherever and in whatever form it occurs, and to groundwater where the section 21 definition is applicable.

3.2.3

AUTHORISING WATER USE

3.2.3.1
Types of authorisations

Schedule 1 of the Act[4] permits the use of relatively small quantities of water, mainly for domestic purposes (including non-commercial gardening and stock watering), but also allows use in emergency situations and for certain recreational purposes.

Users must have lawful access to the resource in order to exercise the Schedule 1 entitlement. Use is also subject to any restrictions or prohibitions imposed by other relevant laws, ordinances, bylaws and regulations.

The Act does not specify generally applicable numerical limits to any of the Schedule 1 uses. However, the extent of such uses must be reasonable with regard to users' needs and not be excessive in relation to the capacity of the resource and the needs of other users. The Department will regularly assess the extent of use under Schedule 1 with a view to specifying limits for the various aspects of the schedule. The limits will differ for different parts of the country. Item 2(e) of Schedule 3 allows a catchment management agency (see Part 5 of this chapter) to place limits on the taking of water after having notified and consulted Schedule 1 users. 

There is no formal requirement for users to register a Schedule I use. Catchment management agencies may impose limits on them where it is necessary in particular areas.

A general authorisation allows limited, but conditional, water use without a licence.

Limits are placed on water use under general authorisations depending on the nature of the use and the capacity of the resource to accommodate the use without significant degradation. For most water uses the extent of use differs in different parts of the country, since the quantity of water available for use and its quality varies widely across the country. Certain parts of the country may be excluded from general authorisations because water resources are already fully utilised. For instance, permissible rates of abstraction of groundwater under general authorisation - see below - varies from zero in catchments in the west and north to as much as 750m3 per hectare per annum in some catchments in the southern and eastern parts of the country.

In addition to the limits placed on use, additional conditions relating, for instance, to monitoring and reporting requirements may be attached to general authorisations in terms of section 29 of the Act. General authorisations may require the use to be registered with the relevant responsible authority, but may exempt some users from the requirement to register.

General authorisations must be made widely available for comment before they are established by means of a Notice being published in the Government Gazette and by taking whatever other steps are necessary to bring the Notice to the attention of users and other interested persons. General authorisations apply for a limited time period and may be reviewed and amended during this time. After expiry they may be revised to suit changed circumstances, or they may be extended. 

Progress with general authorisations is as follows - 

· Following a programme of public consultation, general authorisations were established by Government Notice No. 1191 on 8th October 1999 for the following water uses: 

· The taking of water from a water resource (section 21(a)) and storage of water (section 21(b)). Valid for five years after the date of publication with review at intervals of two years.

· Engaging in a controlled activity (section 21(e)): Irrigation of any land with waste or water containing waste generated by any industrial activity or by a waterwork (section 37(1)(a)). Valid for three years after the date of publication with review at intervals of one year.

· The discharge of waste or water containing waste into a water resource through a pipe, canal, sewer or other conduit (section 21(f)), and the disposing in any manner, of water that contains waste from, or which has been heated in, any industrial or power generation process (section 21(h)). Valid for five years after the date of publication with review at intervals of two years.

· Disposing of waste in a manner that may detrimentally impact a water resource (section 21(g)). Valid for five years after the date of publication with review at intervals of two years.

Following a programme of public consultation revisions to the above general authorisations were published in the Government Gazette on 26th March 2003 under Notice No. 399. The validity of the revised general authorisations after the final date of publication in the Government Notice is five years in all cases, with review at intervals of three years.

· Following a programme of public consultation, general authorisations were established by Government Notice No. 398 on 26th March 2003 for the following water uses. The validity of the revised general authorisations after the final date of publication in the Government Notice is five years in all cases, with review at intervals of three years.

· Impeding or diverting the flow of water in a watercourse (section 21(c)).

· Altering the bed, banks, course or characteristics of a watercourse (section 21(i)).

· Removing, discharging or disposing of water found underground (section 21(j)). 

· Following consideration of the necessity for and practicality of general authorisations for the following uses, draft general authorisations may be published for comment in due course: 

· Commercial afforestation activities as a stream flow reduction activity (section 36(1)(a) and section 21((d)).

· Recreational use (section 21(k)).

A licence to use water

The Act's provisions in respect of Schedule 1 use and use under general authorisations are primarily intended to reduce the administrative effort of authorising every use in the country individually. However, any water use that exceeds a Schedule 1 use, or that exceeds the limits imposed under general authorisations, must be authorised by a licence.

As a transitional measure the Act permits water use that was lawfully exercised under any law preceding the introduction of the Act, termed existing lawful water use, to continue under existing conditions until such time as it is formally licensed.

3.2.3.2
Water use licences

A licence to use water[5] - 

· May only be issued by a responsible authority, to which a prospective user must apply;

· Replaces all previous entitlements, if any, to use water for the purpose specified in the licence;

· Is specific to the user to whom it is issued and to a particular property or area;

· Is specific to the use or uses for which it is issued;

· Is valid for a specified time period, which may not exceed 40 years;

· May have a range of conditions attached to it; and

· Must be reviewed by the responsible authority at least every five years.

Box 3.2.1:
Water for productive livelihoods

The objectives of the Act are, among other things, to meet the basic human needs of present and future generations, to promote equitable access to water, and to redress the results of past racial and gender discrimination. The Department is committed to achieving these objectives, and particularly to ensuring that water management strategies contribute to the eradication of poverty.

Although significant progress has been made in addressing the backlogs in water services, the provision of water to meet basic human needs does not make allowance for water for income-generating activities. 

Similarly, whilst prioritising allocations of water for emerging farmers and small grower forestry schemes, and revitalising defunct irrigation schemes has the potential to provide livelihoods for many people in rural areas, these do not address the needs of the large numbers of people who require water for small-scale activities such as, for instance, brick making, rearing poultry and growing produce for local sale. The quantities of water required are relatively small - research in small villages indicates that livelihoods can be significantly enhanced by the availability of 50 to 100 litres per household day.

Although Schedule 1 provides for the use of small quantities of water without the need for further administrative authorisation it is restricted to domestic uses such as food gardens and domestic stock watering. As the Act currently stands water use under Schedule 1 supports subsistence activities but does not allow water to be used for commercial purposes

The requirements for water for small-scale uses in rural areas will be quantified during compulsory licensing (see below), and the Department will investigate ways of making secure and cost effective supplies of water available without placing unnecessary administrative burdens on the users. 

The requirements for water need not necessarily be met via piped supplies or using water abstracted from rivers. Rainwater harvesting from roofs or other hardened surfaces, using tanks, small check dams or catchpits can supplement more conventional sources of supply, and more use can be made of groundwater. Soil moisture can be retained on cultivated land and infiltration can be increased by contouring or constructing other micro water retaining structures, which have limited effects on water resources or downstream users.

The Department will work closely with other government agencies, particularly agricultural extension services, and in partnerships with non-governmental organisations and the private sector to explore possible options and ensure that appropriate interventions are implemented.

3.2.3.3
Water use and the Reserve

It is important to note that the Reserve (see Part 1 of this chapter) has priority over all water uses and that the requirements of the Reserve must be allowed for before any use is licensed. Authorisation of all water use in terms of a licence is therefore conditional on a Reserve determination being carried out, and the requirements of the Reserve being taken into account when determining the water available for allocation. However, where water is already allocated for use, the requirements of the ecological Reserve may be met over time by progressively adjusting allocations. 

Unlike the ecological component of the Reserve that remains in the water resource, the basic human needs Reserve[6] will be abstracted from the resource in order to be used. Although a water services institution requires a licence for the total quantity of water it takes from a resource to supply its consumers, the responsible authority may not refuse to authorise the quantity required to meet basic human needs, although it may specify the resource from which it is to be obtained. One of the purposes of the licence is to identify the source of the water for basic human needs[7], particularly where the source is remote from the point of use, as is the case in some of the larger, multi-catchment water supply systems.

No Reserve determinations are required for Schedule 1 use, and the requirements of the Reserve are taken into account in determining the limitations on and conditions for use under general authorisations. 

3.2.3.4
Applications for licences

Water use licences give existing or prospective water users authorisation to use water, or to access water resources, for beneficial purposes. Applications may either be made individually or generally as part of compulsory licensing, as discussed in the next section. 

In general, licences will be applied for individually by new users, by existing users who wish to increase or change their use (for instance, in areas where compulsory licensing is not scheduled for some time, where existing water use has not yet been verified, and where there is sufficient available water) and by existing users who wish to continue their use in terms of an existing limited-duration authorisation (for instance, a permit to discharge waste or water containing waste into a water resource). Most existing users will acquire licences during compulsory licensing.

A person who wishes to use water must apply to a responsible authority for a licence to do so. A detailed procedure for individual licence applications has been established, which begins with discussions with the applicant about the proposed use and culminates in a decision to issue a licence or to refuse the application. Applicants can request technical, administrative and financial assistance from the responsible authority to make their applications. Responsible authorities may make a reasonable administrative charge for processing applications, but they may dispense with this charge at their discretion in deserving cases.

3.2.3.5
Compulsory licensing

The general, compulsory licensing of existing and potential new water users will be undertaken in accordance with the requirements of Chapter 4, Part 8 of the Act. Section 43(1) sets out criteria for assessing the necessity for compulsory licensing[8] and provides for such exercises to be carried out progressively over time, in different parts of the country and according to the circumstances prevailing in particular areas or water resources. Because all the types of water use described in section 21 are inter-related to some degree it will in most cases be desirable to consider calling for licence applications for all water uses in each identified area at one time, rather than dealing with each individual type of water use separately. 

Compulsory licensing will be carried out in areas defined by catchment or groundwater aquifer boundaries. Approximately 100 surface and groundwater areas have been identified across the country as a whole and a multi-year programme based on the water-related needs of each area indicates the likely order in which the Department intends to proceed with compulsory licensing (see Part 8 of this chapter).

The process for compulsory licensing as it is described in the Act is as follows: 

· Existing use and its lawfulness is verified (see below).

· The responsible authority issues a notice calling for licence applications, which is also sent to all water users who took part in the registration process (see below). The responsible authorities must also identify other prospective users, especially from marginalised or disadvantaged groups and communities who have not previously had access to water resources, but who may wish to do so, to ensure that available water is allocated fairly.

· Users and prospective users prepare and submit licence applications. The Act requires users to submit applications, and failure to do so could result in the loss of any entitlement enjoyed under previous legislation.

· The responsible authority evaluates all licence applications. 

· The responsible authority develops possible solutions to balance or reconcile water requirements with water availability, whilst meeting requirements for the Reserve and water quality (See Box 3.2.2). 

· The responsible authority invites public comment on a proposed allocation schedule, ensuring that it is brought to the attention of all interested persons and giving them an opportunity to object to the proposed allocations.

· After considering all comments and objections the responsible authority must prepare and publish a preliminary allocation schedule. Anyone whose objection to the preliminary allocation schedule was unsuccessful has the right to appeal to the Water Tribunal in terms of Chapter 15 of the Act (see Part 5 of this chapter). If an appeal is successful, the preliminary allocation schedule must be amended.

· The responsible authority publishes the final allocation schedule in the Government Gazette.

As soon as reasonably practicable after the final allocation schedule has been published the responsible authority must issue licences to water users in accordance with its provisions.

Procedures to implement the process are being developed. Users will be consulted throughout the process.

Box 3.2.2:
Development of solutions to balance water requirements and water availability

In each surface and groundwater area it is likely that there will be a number of possible solutions to balance or reconcile water requirements with water availability.

The determination of water availability (see Chapter 2) must take account of the requirements of resource quality objectives and the Reserve, which will be determined for each possible management class, water to meet international rights and obligations, a "contingency" to meet projected future water requirements including possible transfers of water to another water management area, and water use of strategic importance, all of which are the Minister's responsibility (see Part 5 of this chapter).

Water requirements include water use authorised by licences already issued under the Act, existing lawful uses that have been verified and for which applications have been received, and new water uses for which applications have been received. It may, however, be necessary to allow for additional water requirements to achieve equity of access (to support rural development, for instance) if the responsible authority has reason to believe that insufficient provision has been made for this purpose in applications received from users during the call for licence applications.

The process will be relatively complex, and it will be necessary to develop practicable approaches to modelling reconciliation options and their implications. Models will require detailed, up-to-date information on water use and water availability at a scale equal to or less than the quaternary catchment[1]. The Department will establish norms and standards for modelling to ensure a consistent approach by all catchment management agencies.

The process of determining reconciliation solutions for compulsory licensing is closely related to the process of compiling a catchment management strategy, in that much of the information required for the latter must be compiled and analysed in the former. The Department will therefore ensure that the two processes are closely co-ordinated.

The output from the compulsory licensing process will, in most cases, be the publication for comment of a proposed allocation schedule, representing the preferred reconciliation solution, the associated management class(es), the Reserve(s) and resource quality objectives for the resource, and a proposed catchment management strategy.

1 South Africa is divided into approximately 1 950 quaternary catchments.
3.2.3.6
Evaluation of licence applications

All licence applications, whether individual or compulsory, must be evaluated against the factors specified in section 27 of the Act. The responsible authority must carefully consider all of these factors to determine the extent to which a proposed water use satisfies the Act's requirements for equity, sustainability and efficiency. A detailed procedure is being developed to enhance the evaluation of licence applications. 

Although the application procedure requires users to provide information about the proposed use, it may become clear during the evaluation process that more information is needed. The responsible authority may, to the extent that it is reasonable to do so, require the applicant to obtain and provide the information, or it may itself undertake the necessary investigations to obtain such information. In certain cases the applicant may be granted financial assistance for the investigations.

In addition, at any time during either the individual or compulsory application process, the responsible authority may require the applicant to make the details of the application known to relevant organs of State, all interested persons and the general public, and to invite objections to the application. This is aimed at determining the extent to which the proposed use may be in conflict with other government policies or laws, or may adversely affect the interests of other parties.

3.2.3.7
Requirements for licences and licence conditions

Sections 28 and 29 of the Act respectively describe the essential information that must be included in a licence and the conditions under which the water use is authorised.

One of the most important attributes of a licence is its period of validity. Limited-period licences are intended to provide water users with a level of security appropriate to the nature of their water use, whilst at the same time providing responsible authorities with the flexibility to manage changes in water availability, or water use needs and priorities. 

Whilst the evaluation procedure for licence applications will contain broad guidelines for determining the licence period, each water use is unique and the guidelines must not be regarded as a rigid prescription or recipe. Considerations in determining a licence period include the following: 

· For agricultural activities, the nature of the proposed crop, particularly whether it is annual or perennial.

· The physical infrastructure necessary to use the water or in which water will be used, its life span, the capital investment and associated loan redemption period.

· The extent to which infrastructure has been established to process the products of water use and whose continued viability depends on the water use continuing. Examples are timber processing plants, sugar mills and canning factories.

· The social benefits of the water use, such as the extent to which people depend on the water use for employment.

Under certain circumstances water may be available in excess of current requirements and the responsible authority may issue short-term licences until demand increases. For instance, where a dam or an inter-basin transfer scheme has been commissioned to augment water supply for anticipated growth in urban and industrial requirements, water may be available in the short term for agricultural use until the increased demand in the target sector(s) occurs.

In addition to the licence period, water use may be subject to a range of other conditions, described in section 29 of the Act. Together these are intended to ensure that the total use from a particular water resource does not unreasonably prejudice the integrity of the resource, that individual uses do not unreasonably prejudice other users, and that water resources are effectively managed.

Some conditions place limits on certain water uses, such as the volumes and timing of abstractions, the volume that may be stored, or composition of discharges. Other conditions are specific to particular uses, for example measures to limit stream flow reduction due to land-based activities and methods to quantify stream flow reduction. Others relate to resource or infrastructure management, for instance adherence to certain management practices, the requirement to prepare and adhere to a water management plan, or the establishment of monitoring systems and the provision of information. 

As far as possible, conditions of use will be determined by negotiation and agreement with users. Every case will be decided on its individual merits. The conditions described in section 29 may also be attached to general authorisations.

3.2.3.8
Compliance with conditions of water use

All water users are required to adhere to the conditions of use attached to general authorisations and licences, and the responsible authorities are required to ensure that they do so.

There are a number of provisions in the Act that enable responsible authorities to enforce compliance, briefly as follows: 

· A responsible authority may, when a contravention of a condition of water use comes to its attention, issue a notice directing the user to rectify the contravention.

· If the user fails to comply with the notice the responsible authority may suspend or withdraw the entitlement to use water. The user must, however, be afforded the opportunity to make representations on the intention to withdraw or suspend the entitlement.

· Failure to comply with any condition of use is an offence under the Act and the responsible authority may choose to prosecute an offending user who, if convicted, may be liable to a fine or imprisonment.

It will, however, be preferable for water users to comply voluntarily with reasonable conditions of use, which have been co-operatively determined and mutually agreed to by users and responsible authorities. Under these circumstances it will be necessary for responsible authorities to resort to enforcement by legal command-and-control measures only in exceptional cases. 

A comprehensive compliance management strategy will be developed during the course of the first compulsory licensing exercise (see Part 8 of this chapter) and implemented when a significant number of licences have been issued in terms of the Act
3.2.3.9
Review and amendment of licences

It is important to note that the conditions attached to licences will not necessarily remain unchanged throughout the life of the licence. Any condition, except the licence period, may be amended on review, if such amendments are necessary to maintain the integrity of the water resource, achieve a balance between available water and water requirements, or accommodate changes in water use priorities (section 49). A licence must be reviewed at the times specified in the licence and review periods may not exceed five years. 

Licence conditions for all similar uses from the same water resource must, however, be amended in an equitable manner. Reviews must therefore be general and must be undertaken in consultation with users. Users whose licence conditions are changed will be afforded sufficient time to adjust their water use to the revised conditions, the adjustment period being appropriate to the nature of the use and the magnitude of the change(s). At each general review the responsible authority may, after considering all relevant factors, extend the licence, but only by the length of a single review period.

Where a user considers that a reduction in existing lawful use, the refusal to grant a licence during compulsory licensing, or an amendment to her or his water use on review will severely prejudice the economic viability of the water use activity, a claim for compensation of financial loss may be made to the Water Tribunal. The amount of compensation must be determined in accordance with section 25(3) of the Constitution. However, no compensation will be paid where changes in water use are necessary to provide for the requirements of the Reserve, to rectify an over-allocation of water from the resource, or to rectify an unfair or disproportionate water use (section 22(7)).

3.2.3.10
Registration of use

Authorisation of all water uses throughout the country that require licences is a considerable task and will take some time to complete (see Part 8 of this chapter). As an essential preliminary step towards licensing, and to enable water pricing to be implemented[9], a countrywide process has been undertaken to register existing water uses. The registration process will ultimately capture information about the location and extent of all section 21 uses. However, because water use charges under the pricing strategy may at present only be made for abstraction, storage and stream flow reduction activities (commercial afforestation), registration has concentrated on these three water uses. Other water uses will be registered in due course.

The formal time period for the registration of water use closed at the end of June 2001. As more than 80 per cent of the total volume of water used in the three water use categories for which charges could be made had been registered at that time, the Department was satisfied that a sufficiently high number of users had been captured to enable water use charges to be made equitably. Unregistered users may now be liable for a penalty charge for late registration, and risk losing their existing entitlements.

The registration data is currently being captured on the Water Authorisation and Registration Management System (WARMS - see Part 6 of this chapter) and registration certificates are being issued. A registration certificate is not, however, a licence to use water, and does not confer legitimacy on an unlawful water use.

3.2.3.11
Verification of existing water use

In due course, before undertaking compulsory licensing, responsible authorities will verify the extent and lawfulness of all existing water uses. Verification will be prioritised in areas where registration information indicates that existing use exceeds the capacity of the resource. However, ad hoc verifications of individual uses may also be undertaken if it is necessary to license the existing use in order, for instance, to facilitate the transfer of a water use authorisation (see below). In the event that a water use is found to be unlawful, steps will be taken to remedy the situation.

Existing use will also be verified to extend registration to all water users. Various techniques will be used for verification, including site inspections, aerial surveys and, where appropriate, satellite imagery.

3.2.3.12
Transfer of water use authorisations

In section 25 the Act provides for two distinctly different circumstances under which water use authorisations may be transferred.

The first refers to the temporary transfer of water authorised for irrigation, either on the same property for a different use or to another property for the same or a similar use. In the latter case, the two properties may, but need not necessarily be owned by the same person. Although every case will be considered on its merits and within its local context, in general temporary transfers will be granted for one year only, but the user will have the option of applying for an extension of a further year. Applications for permission to effect a transfer must be made to the water management institution that has jurisdiction in the area.

The second circumstance refers to permanent transfers, which may be effected by one user offering to surrender all or part of an allocation to facilitate a licence application by another prospective user. Transfers of this nature constitute trade in water use authorisations, and require new licence applications, which will be subject to all the relevant requirements of the Act relating to applications for licences, including the need for a Reserve determination if one has not already been carried out. Permanent transfers become effective only when the new licence is granted. They may be authorised only by a responsible authority, which may attach different conditions to the new licence than were attached to the surrendered licence. One such condition may be that the new user must pay compensation to the original licence holder.

Transfers, whether temporary or permanent, will only be permitted where both the original and the transferred water use are from the same water resource. Procedures have been developed to deal with such transfers and section 26 regulations may be written to provide a nationally consistent basis for transfers of this nature.

In addition, when land owned by a person to whom a licence has been issued changes ownership, section 51 of the Act permits the successor-in-title to continue with the water use under the conditions attached to the licence, provided the responsible authority is promptly informed of the new licensee's name. 

3.2.3.13
Water use of strategic importance

Section 6(1)(b)(iv) of the Act requires the NWRS to make provision for water uses of strategic importance. These are uses that are considered to be of such critical importance to the nation that they must be authorised by the Minister (see Part 5 of this chapter) rather than by a catchment management agency. 

One water use the Minister must authorise is the transfer of water from one water management area to another. The Minister may reserve water for such purposes once the quantities of water have been determined in respect of which a catchment management agency may, when empowered to do so, issue general authorisations and licences in its area of jurisdiction. Determination of the quantities of water for allocation in each water management area will also account for the quantities of water that must be made available in different areas on the same river - the areas along the Vaal and Orange Rivers, for instance. Indicative requirements for inter-water management area transfers in the future are provided in Appendix D.

The continued availability of electricity throughout the country from the national grid is essential for both social and economic development. Accordingly, all water that is taken from a water resource for the purpose of generating electricity for the national supply, or is stored at Eskom power generation facilities, wherever these are located, is regarded as water use of strategic importance, and will therefore also be authorised by the Minister, after the relevant catchment management agency or agencies and water services authority or authorities have been consulted. 

It is important to note that this water use is limited to taking water from a water resource and storing water, that it will be evaluated against the same considerations as any other use, and that it will be subject to all relevant conditions. The discharge of waste or water containing waste into a water resource from Eskom facility, and all other water uses, will be authorised locally by the responsible authority (see Part 5 of this chapter).

These provisions do not relieve Eskom of the responsibility to acquire the necessary approvals from the relevant water services authorities to obtain water for industrial use[10] at, and to dispose of industrial effluent from its generating facilities.

3.2.3.14
Using water for recreational purposes

The use of water for recreational purposes is a defined water use in the Act (see section 3.2.2 above) and is therefore subject to all relevant provisions that relate to water use, including the purpose, manner or extent of the use being limited or restricted by regulations in terms of section 26.

The recreational use of water resources has significant potential to contribute to national social and economic development. Accordingly, an approach is being developed[11] to ensure that the use is equitable and sustainable, compatible with other water uses and within the capacity of the resource. The approach will include the development of the following - 

· A Policy on Using Water for Recreational Purposes, which provides overall guidance and direction, and takes into account the requirements of other relevant policies and legislation.

· An Implementation Programme, which will include the creation of awareness and education, the establishment of representative management institutions, the preparation of guidelines on, for example, financial aspects (including charges for access and use) and benefit streams and co-operative governance, and the development of performance management and compliance measures.  

· A Sustainable Utilisation Planning Procedure for the preparation of access and utilisation plans and management structures aimed at ensuring that all stakeholders, including affected communities, users and resource managers, have the opportunity to participate in planning and implementation.

The use of government waterworks for recreational purposes

Section 113 of the Act empowers the Minister to make the water of government waterworks and the surrounding State-owned land, particularly at State-owned dams, available for recreational purposes[12]. Special attention will be given to policies governing access to and use and development of the water surface of State-owned dams and surrounding land for recreational purposes in these cases.

Regulations are being prepared in terms of section 116 of the Act  relating, among other things, to the safety and protection of government waterworks and the safety and security of persons using such waterworks for recreational purposes. Existing regulations made under the 1956 Water Act will continue in force until they are replaced by the new regulations.

3.2.3.15
Regulations on water use

The Act is the broad legal framework for water resource management, but it generally does not provide all the details that enable its requirements to be implemented in practice. Implementation details are found in regulations which, when they are formally established by Government Notice, become part of the law. The Act empowers the Minister to make regulations on a wide range of matters specified in the Act. All regulations must be published for public comment and they must subsequently be reviewed by committees of the National Assembly and the National Council of Provinces. 

Regulations that may be made relating to water use are described in section 26. Progress in this regard is as follows - 

· Government Notice No. 704 of 4 June 1999, National Water Act, 1998 (No. 36 of 1998): Regulations on the use of water for mining and related activities aimed at the protection of water resources.

· Government Notice No. 1352 of 12 November 1999, National Water Act, 1998 (No. 36 of 1998): Regulations requiring that a water use be registered. (Related document: Delegation of powers and duties in terms of regulation No. R. 1352 of 12 November 1999 requiring that a water use be registered in terms of the National Water Act, 1998).

· Government Notice No. 1228 of 29 August 2003, National Water Act, 1998 (No. 36 of 1998) invited written comments to be submitted on the following proposed regulations -

· Impeding or diverting the flow of water in a watercourse (section 21(c));

· Altering the bed, banks, course or characteristics of a watercourse (section 21(i)); and

· Removing, discharging or disposing of water found underground it is necessary for the efficient continuation of an activity or for the safety of people (section 12(j)).

The proposed validity of the regulations after the final date of publication in a Government Notice is five years in all cases, with review at intervals of three years.

Other regulations that are in preparation, or are contemplated in the near future, concern the following issues -

· Limiting or restricting the purpose, manner or extent of water use in respect of using water for recreational purposes.

· The outcomes or effects of management practices for waste treatment, aimed at encouraging the reduction of wastes at source, recycling, detoxification and neutralisation.

· Transactions in respect of authorisations to use water (trade).

3.2.4
WATER QUALITY

This section gives an overview of the approaches to authorising water use that are specific to the water quality aspects of water resources, including all aspects of the disposal of waste or water containing waste, either directly into water resources or in ways that may detrimentally impact on water resources. 

Sources of pollution are broadly categorised as point sources, such as discharges from sewage treatment works or industrial sites, and diffuse sources, for example settlements without a sewerage system, and surface runoff from agricultural land to which fertilisers are applied. In addition, because of their potential to impact on surface and groundwater resources, the Department is, in terms of Section 20 of the Environmental Conservation Act, 1989, and by agreement with the Department of Environmental Affairs and Tourism, responsible for overseeing the management of sites where waste is disposed onto land. However, Parliament has approved an amendment to the ECA that transfers this responsibility to DEAT. The transfer of the function will take place according to a timeframe agreed between the departments, with the intention of effecting the transfer by April 2005. Issuing of permits by DEAT requires concurrence b the Department with regard to water quality aspects.

Specific actions in terms of resource directed measures that require attention at national level in respect of water quality management include the following -

· Formulation of objectives for managing sources of pollution and associated single source interventions (see Part 1 of this chapter for a discussion of source-directed controls).

· Benchmarking water resource quality.

· Identification of emerging threats to the water resource and prioritisation for action.

· Establishing priorities in relation to, for instance, remediation of water resources and degraded land as a focus for regulation using source-directed controls.

3.2.4.1
Implementing source-directed controls

Decisions about the nature and extent of permissible water uses and developments that may pollute water resources are guided by a structured decision-making framework that balances the need to protect water resources and the need for social and economic development. 

The preferred approach is to prevent the pollution of water resources. In those cases where the discharge of pollutants into water resources is unavoidable the emphasis is on minimising the pollution and its effects. Decisions to authorise such discharges are based on consideration of their social, economic and ecological impacts. Where pollution has already caused degradation of water resources, or where contaminated land areas pose a threat to water quality, improvements (remediation) will be effected as appropriate.

Each application for authorisation to discharge wastes into water resources will therefore be preceded by an assessment of the probable impacts of the discharge on the water resource and other water users. In the case of hazardous wastes the aim is to prevent discharge altogether or, if this is not possible, to minimise the extent of the discharge and its impacts. For non-hazardous wastes the risk-based resource water quality objectives approach will continue to be used. This approach assumes that the water environment has a finite and quantifiable capacity to assimilate non-hazardous wastes discharged into it without violating predetermined water quality objectives in accordance with its class. The assimilative capacity will be different for each water resource and for each management class. Where, after all relevant factors have been considered, assimilative capacity is sustainably available it must be equitably shared among all water users.
Source-directed controls that may be applied to prevent or minimise pollution include recycling or re-use of waste, water recovery, detoxification, neutralisation and treatment, and the introduction of cleaner technology and best management practices.

Preventing pollution

Wherever possible, source-directed controls will be promoted to prevent water resources being polluted or degraded, particularly for hazardous wastes.

Minimising pollution

The discharge of waste or water containing waste to water resources, or the disposal of waste, will be permitted only under the following conditions - 

· Pollution costs are, as far as possible, to be borne by the discharger (internalised), and not passed on (externalised) to the water resource or to other water users. 

· Applicable national norms and standards will apply. The current General and Special Effluent Standards  for discharge of waste or water containing waste and the Minimum Requirements for Waste Disposal will continue to apply until new standards are developed and implemented

· For other water uses that may impact on water quality, such as impeding or diverting the flow of water in a water course, measures to meet resource quality objectives will be stipulated in guidelines and directives.

· If, in specific situations, the applicable minimum requirements or standards are not sufficient to ensure suitable water quality, standards stricter than the minimum requirements or standards will be prescribed.

Standards for discharges will be prescribed by regulation. Relaxation of standards will be contemplated only where there are pressing social or economic reasons to do so, and will be considered in situations where it is evident that – 

· The enforcement of the measures could result in notable impairment of social or economic development or related environmental values; and

· The relaxation of requirements or standards could facilitate or contribute to enhanced participation and benefit-sharing arising from water use by those who were historically disadvantaged by racial and gender discrimination; but

· Where resource quality will not be unacceptably degraded.

Whilst the overall intention is to prevent further degradation of the quality of the country’s water resources and to effect improvements where possible, limited and short-term degradation of the water quality of specific water resources could be allowed if it can be demonstrated with confidence that the degradation will not cause irreversible damage, and that pollution costs will not be externalised to other users of the resource.

Decision-making in this regard will also be guided by the following principles - 

· Strict controls to protect human health will be applied.

· Concessions will apply for a defined period of time.

· Relevant stakeholders must be involved in the decision-making process.

Remediation

Remediation strategies will be developed to effect improvement in the condition of degraded and impaired water resources, or contaminated land areas such as abandoned mines, as required by the resource quality objectives adopted for the water resource.

Clean-up levels and targets, remediation approaches and measures, and the prioritisation of remediation focus and effort will be dictated primarily by appropriate risk-based approaches. However, rule-based best management practice measures could be appropriate and a requirement in some cases. Implementation of the relevant financial provisions of the Act to cover remedial actions will form part of the remediation strategy.

Until the remediation strategy has been developed and implemented, the Department will apply the regulatory instruments that are currently available to handle situations requiring remediation.

______________________________

Notes to Chapter 3, Part 2
1 The Department is developing a Policy for the Treatment and Disposal of Land-Derived Waste and Water Containing Waste in the Coastal Areas of South Africa, and is preparing an  amendment to the National Water Act to facilitate control of waste discharged into the sea.

2 "Watercourse" means a river or spring, a natural channel in which water flows regularly or intermittently, a wetland, lake or dam into which, or from which, water flows, and any collection of water which the Minister may, by notice in the Gazette, declare to be a watercourse. (Section 1(xxiv)).

The Conservation of Agricultural Resources Act (No. 43 of 1983) has as one of its objectives " … the combating and prevention of erosion and weakening or destruction of the water sources … " that also relates to alterations to the riparian zones of watercourses.

3 The use of land for afforestation which has been or is being established for commercial purposes was declared a stream flow reduction activity in the Act to retain the water-related control over commercial afforestation under the Afforestation Permit System that was introduced in 1971. The system was reviewed and revised in consultation with the forest industry and other stakeholders shortly before the Act was promulgated.

4 Schedule 1 - Permissible Use of Water [Sections 4(1) and 22(1)(a)(i) and Item 2 of Schedule 3]: (1) A person may, subject to this Act ‑ (a) take water for reasonable domestic use in that person's household, directly from any water resource to which that person has lawful access; (b) take water for use on land owned or occupied by that person for ‑ (i) reasonable domestic use; (ii) small gardening not for commercial purposes; and (iii) the watering of animals (excluding feedlots) which graze on that land within the grazing capacity of that land, from any water resource which is situated on or forms a boundary of that land, if the use is not excessive in relation to the capacity of the water resource and the needs of other users; (c) store and use run‑off water from a roof; (d) in emergency situations, take water from any water resource for human consumption or fire fighting; (e) for recreational purposes ‑ (i) use the water or the water surface of a water resource to which that person has lawful access; or (ii) portage any boat or canoe on any land adjacent to a watercourse in order to continue boating on that watercourse; and (f) discharge  ‑ (i) waste or water containing waste; or (ii) run‑off water, including stormwater from any residential, recreational, commercial or industrial site, into a canal, sea outfall or other conduit controlled by another person authorised to undertake the purification, treatment or disposal of waste or water containing waste, subject to the approval of the person controlling the canal, sea outfall or other conduit. (2) An entitlement under this Schedule does not override any other law, ordinance, bylaw or regulation, and is subject to any limitation or prohibition thereunder.

5 Licences to use water should not be confused with the licences required in terms of Chapter 12 of the Act - Safety of Dams, which relate to the construction, enlargement and abandonment of and alterations to dams, and to impounding water before putting dams into operation.

6 In determining the Reserve an allowance of 25 litres per person supplied from the resource per day is made for the basic human needs component, in accordance with prevailing water services policy. This is equivalent to free basic water, provided by water services institutions in terms of government policy, of six kilolitres per month for a household of seven to eight people. Should this quantity be increased in future, the Reserve will be re-determined.

7 Section 6(1)(b) of the Act - Contents of the national water resource strategy - requires the NWRS to "provide for the Reserve and identify, where appropriate, water resources from which particular requirements must be met".

8 Section 43 - Compulsory licence applications: (1) If it is desirable that water use in respect of one or more water resources within a specific geographic area be licensed ‑ (a) to achieve a fair allocation of water from a water resource in accordance with section 45 - (i) which is under water stress; or (ii) when it is necessary to review prevailing water use to achieve equity in allocations; (b) to promote beneficial use of water in the public interest; (c) to facilitate efficient management of the water resource; or (d) to protect water resource quality, the responsible authority may issue a notice requiring persons to apply for licences for one or more types of water use contemplated in section 21.

9 Registration of a water use in terms of a section 26 regulation renders the user liable to pay water use charges in respect of the use: see section 59(2).

10 This is required in terms of section 7 of the Water Services Act, 1997, in which the definition of industrial use (section 1(ix)) includes the use of water for generating electricity.

11 The approach to using water for recreational purposes is being developed in consultation with key stakeholders including the departments of Environmental Affairs and Tourism, Land Affairs, Public Works, Trade and Industry, and Transport, and National Treasury and Sport and Recreation South Africa.

12 The part of this provision that relates to the use of the land surrounding State-owned dams for recreational purposes is in conflict with legislation administered by the Department of Land Affairs and, accordingly, the use of such land for these purposes will be authorised with the concurrence of the Minister of Agriculture and Land Affairs.
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