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CHAPTER 3

PART 5 – WATER MANAGEMENT INSTITUTIONS

(Provisions relating to water management institutions are found in a number of places in the 

National Water Act, as follows -

General powers and duties of the Minister and Director-General – Chapter 6

Catchment Management Agencies – Chapter 7

Water User Associations – Chapter 8

Advisory Committees – Chapter 9

International water management – Chapter 10

The following Schedules also refer to institutional matters:

Schedule 3: Powers which may be exercised and duties to be performed 

by catchment management agencies on assignment or delegation

Schedule 4: Management and planning of water management institutions

Schedule 5: Model constitution of water user association

Schedule 6: Water Tribunal

______________________________

3.5.1
INTRODUCTION

The institutional framework is one of the most important aspects of water resources management since it determines the effectiveness of policy implementation. Institutions are also important because they are the focus for requirements in the National Water Act (the Act) to consult widely with water users and other interested persons before policies relating to the management and use of natural resources are implemented (see Chapter 4).

One of the Act's main objectives is to progressively decentralise the responsibility and authority for water resources management to appropriate regional and local institutions in order, among other things, to enable water users and other stakeholders to participate more effectively in the management of water resources. Some of these institutions will have to be created, whilst some of the existing institutions – including the Department – will have to be changed to reflect new or changed responsibilities in terms of the new approach embodied in the Act.

The importance of creating and sustaining an effective institutional framework is reflected in the large body of documentation that has been developed to describe the establishment and operation of water management institutions (see Appendix G).

The Act provides for a fundamental transformation of water resources management. The requirement for transformation, especially with regard to service delivery and representivity, extends to all existing water management institutions, while new institutions must be created with these imperatives firmly in mind. The Act requires, in section 2, that all institutions must have "appropriate community, racial and gender representation" and the Department will see to it that this requirement is extended to include representivity in respect of disability. In addition, in accordance with generally applicable policies and laws, all institutions must adhere to acceptable recruitment, employment, procurement, administration and financial management practices.

3.5.2

THE INSTITUTIONAL FRAMEWORK FOR WATER MANAGEMENT

3.5.2.1
The Minister of Water Affairs and Forestry

The Minister of Water Affairs and Forestry (the Minister), as the public trustee of water resources on behalf of the national government, has overall responsibility for all aspects of water resources management in South Africa. All water management institutions are subject to the Minister's authority.

For practical reasons the Act allows the Minister to delegate most of her or his powers and duties to departmental officials or office holders, water management institutions as they progressively build their capacity, advisory committees and water boards. Four of the minister's responsibilities may not be delegated[1]. The Minister may also assign[2] powers and duties to catchment management agencies. 

The Minister will, however, retain the responsibility for -

· Determining the class of water resources in accordance with the prescribed classification system, and determining the Reserve in accordance with the class.

· Specifying water requirements for international rights and obligations.

· Specifying a "contingency" to meet projected future water needs. 

· Authorising any transfers of water between water management areas. 

· Authorising other water uses of strategic importance.

The first four of the above responsibilities relate to the Minister's authority, in terms of section 23, to determine the quantity of water in respect of which a responsible authority may issue a general authority or licence to use water in each water management area. See Part 2 of this chapter for the definition of water use of strategic importance.

3.5.2.2
The Department of Water Affairs and Forestry

At present the Department is responsible for administering all aspects of the Act on behalf of the Minister. The Department is responsible for the development and implementation of strategies and internal policies, plans and procedures, and regulatory instruments relating to the Act. It is also responsible for planning, developing, operating and maintaining State-owned water resources management infrastructure, and for overseeing the activities of all water management institutions. 

The Department's role will, however, progressively change as regional and local water management institutions are established and the responsibility and authority for water resources management are delegated and assigned to them. The Department's eventual role will mainly be to provide the national policy and regulatory framework within which other institutions will directly manage water resources, and to maintain general oversight of the activities and performance of these institutions. The Department will continue to manage South Africa's international relationships and activities in water matters, although some aspects of this may eventually also be handled through institutions established with neighbouring countries.

The Department's organisational structure will also continue to change in accordance with its new role and functions under the Act, and to facilitate the development of well-defined relationships with other water-related institutions. The following principles and approaches are guiding the transformation process -

· The Department will progressively adjust its role in water resources management to concentrate on policy and strategy issues, overall regulatory oversight, and institutional support, co-ordination and auditing. Its Regional Offices are currently responsible for direct service provision and their transformation will be particularly profound.

· The Department may progressively withdraw from direct involvement in the development, financing, operation and maintenance of water resources infrastructure as this is at odds with the regulatory role. Alternatively, if the Department retains the development function, this role will be clearly separated from its policy and regulatory functions. The question of which institution(s) should be responsible for infrastructure development and operation is still under discussion, and is discussed below.

· The Department will transfer the responsibility for operating and maintaining some infrastructure to water management institutions and water services institutions, but catchment management agencies may take on these responsibilities only if their regulatory role is not prejudiced.

· The establishment, capacitation and empowerment of catchment management agencies for all water management areas should proceed as rapidly as possible. The transitional period during which an agency and the relevant Regional Office are jointly responsible for water resources management must be carefully managed to reduce uncertainties around the division of functional responsibilities and accountability. Once the governing board is in place, ideally no more than five years should elapse until the agency is able to take on the duties of a responsible authority (see below). However, the pace of the process must take account of the limitations of financial and human resources, the necessity for a process in which all interested parties may participate and the time needed to build the capabilities of the agencies.

The new organisational design for the management of water resources in the Department was finalised early in 2003 and details have been publicised. Time scales for the implementation of the new organisational structure will be co-ordinated with the closely related process of establishing and empowering catchment management agencies. 

3.5.2.3
Water management institutions and responsible authorities

Section 1(1)(xxvi) of the Act defines a water management institution as a catchment management agency, a water user association, a body responsible for international water management, or any person who fulfils the functions of a water management institution in terms of the Act.

The powers and duties of a water management institution relate to water resources management in general. The Act also defines a responsible authority, whose duties relate specifically to water use (section 1(xx)) and particularly to the authorisation of water use by general authorisation or licence. The Act's provisions for authorisation of water use make it clear that only the Minister, or a catchment management agency to which the appropriate powers and duties have been assigned may authorise the use of water. Other water management institutions may not authorise water use. 
There are, however, limits to a catchment management agency's power to authorise water use. The Minister retains responsibility for authorising certain uses at national level (see 3.5.2.1 above) and a catchment management agency may not issue a licence to itself without the Minister’s consent (section 27).

3.5.2.4
Water management areas

After a countrywide process of public consultation, 19 water management areas covering the entire country were established in October 1999 by Government Notice No. 1160. The boundaries of the water management areas (that is, those boundaries that are not defined by international boundaries or South Africa's coastline) lie mostly along the divides between surface water catchments[3] and are shown on Fig. 3.5.1.

The number of water management areas and the location of their boundaries were determined by considering factors such as -

· the institutional efficiency of creating a large number of catchment management agencies, each managing a relatively small area, compared with a small number of agencies, each managing a larger area;

· the potential for a catchment management agency to become financially self-sufficient from water use charges;

· the location of centres of economic activity;

· social development patterns;

· the location of centres of water-related expertise from which the agency may source assistance; and

· the distribution of water resources infrastructure.

The boundaries of the water management areas are described in Appendix E. It is important to note that the boundaries, firstly, do not coincide with the administrative boundaries that define the areas of jurisdiction of provincial and local government authorities. Secondly, the boundaries are not irrevocably fixed for all time, and can be changed if necessary as management experience and understanding of hydrologic systems grows, to achieve greater efficiency or effectiveness. Operational experience and interactions with water users and other stakeholders since the water management area boundaries were established in 1999 have indicated that minor amendments to the Gazetted boundaries will have benefits in terms of water resources management in general, and for billing for water use charges in particular. The proposed amendments address cases where, for instance, the area covered by a water user association, a groundwater aquifer or even an individual farm falls into two water management areas and where, without the amendments, charges would eventually be payable to two catchment management agencies. The amendments, which will be established when the NWRS is established, are not evident from the figure but they are described in detail in Appendix E.
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Fig. 3.5.1:  Water management areas (numbered 1 to 19)

3.5.2.5
Catchment management agencies

Catchment management agencies are statutory bodies that will be established by Government Notice. They will have jurisdiction in defined water management areas, and will manage water resources and co-ordinate the water-related activities of water users and other water management institutions within their areas of jurisdiction. An agency begins to be functional once a governing board has been appointed by the Minister (see also Advisory Committees below) and is then responsible for the initial functions described in section 80 of the Act[4], as well as any other functions delegated or assigned to it. The governing board must represent all relevant interests in the water management area and must have appropriate community, racial and gender representation.

The initial functions of the agencies include the important responsibility of developing a catchment management strategy. This strategy, which may not be in conflict with the National Water Resource Strategy (NWRS) and must give effect to its provisions and requirements, provides the framework for managing the water resources of the area. In particular, it must determine the principles according to which available water will be allocated among competing user groups.

Additional functions may be delegated or assigned to an agency on establishment according to a strategy described in the proposal for establishment (see below), which addresses the resources required to undertake the additional functions. After its establishment, the agency may acquire further powers and duties following consultation with the Minister, who must be satisfied that the agency has developed the necessary capacity to undertake the additional functions.

The delegation and assignment of duties and responsibilities will include the financial and administrative responsibilities of setting and collecting water use charges, the technical water resources management functions based on the issues identified in the catchment management strategy, and the responsible authority functions relating to the authorisation of water use. The timing of the delegations and assignments will depend on the capacity of the agency to undertake the functions.

An agency may, with the Minister's written consent, delegate powers to another statutory body, but it may not delegate the power to delegate, and the power to authorise water use may be delegated only to a committee established by the governing board on which a minimum of three board members serve. Agencies may contract public water management institutions or private sector organisations to carry out specified activities, but preference must be given to local organisations, taking into account their capacity and representivity, and efficiency, quality, time and cost considerations.

Each water management area is different, with different requirements for water resource management, and the Act gives the governing board considerable flexibility in the approach it adopts to carrying out its duties, for instance - 

· The board may appoint a suitably qualified chief executive officer and appropriate supporting staff. It may choose to appoint a relatively large staff complement, enabling it to carry out all of its functions in-house, or it may appoint fewer staff members and engage contractors for specific tasks.

· The board may establish committees, to which it may delegate its powers and duties, to carry out any of its functions either for the whole water management area, or in specific sub-areas.

· An agency may contract another catchment management agency to perform some of its functions, but only if the contracted agency has the capacity to provide external services without prejudicing its ability to undertake its responsibilities in its own area. Such arrangements must, however, not be to the detriment of other water management institutions.

In areas where agencies have not yet been established, or where they are not yet fully functional, all powers and duties vest in the Minister, and the Department will undertake the agencies' functions on the Minister's behalf (section 72).

Catchment management agencies may be established either on the Minister's initiative, or as a result of a proposal, submitted to and approved by the Minister, by those wishing to establish the agency. The proposal must include, among other information, details of the boundaries within which the proposed agency will operate, information about the water resources and existing infrastructure in the area and the ways in which they are managed. However, the Minister's intention to establish 19 agencies was indicated when the water management areas were defined and established. (The water situation assessments described in Chapter 2 and Appendix D have been carried out based on these boundaries). Accordingly, the Department is taking the lead in the establishment process and, in most cases, providing the bulk of the funding for it. The process will, however, also involve the submission of a proposal to the Minister, which will be prepared through a process of public participation that will involve water user sectors and stakeholders.

Public involvement in this process is essential, because it contributes to establishing the legitimacy of the institution, assists the advisory committee in making nominations to the Minister for the governing board by identifying representative stakeholder groups, and builds a foundation for the agency to promote public involvement in water resource management. Accordingly, the extent to which stakeholders have been involved in the development of a proposal to establish an agency is one of the most important criteria against which the Minister will judge the merit of the proposal.

Stakeholder participation can be initiated by distributing information to create awareness. The establishment of representative forums helps to develop constructive and trusting relationships between water resource managers and the public, with the aim of forming a common vision and understanding of the future agency's role and functions. The relationship can be strengthened by involving the forums in progressing the development of a proposal to the Minister by, for instance, assisting with the compilation of the required water resources information and participating in the investigation to determine the financial viability of the agency. This study comprises an assessment of the functions to be undertaken by the agency and the level of staffing required to undertake them, from which the agency's operational and staff costs can be derived. Comparing these costs with the anticipated revenue from water resource management charges, determined in accordance with the pricing strategy (see Part 4 of this chapter), enables the likelihood of the agency becoming financially self-sufficient to be determined.

Ministerial approval of the proposal will pave the way for the appointment of the governing board and for the board to appoint the necessary staffing structure.

Establishment and full empowerment of catchment management agencies in all water management areas will take some time to achieve. In the meantime the Department will manage the areas on the Minister's behalf.

The Department will provide support for the agencies, initially during their development, and subsequently when they are fully established. During the transition period between the establishment of the agencies and their empowerment as responsible authorities, the Department and the agencies will work closely together. The respective roles will change as powers and duties are delegated and assigned to the agencies and it will be essential for roles and functions to be clearly defined at each stage of the transition. Eventually the Department will be responsible only for ongoing oversight and general support of the agencies.

3.5.2.6
Water user associations

Water user associations are also defined in the Act as water management institutions, but the scope of their objectives and their geographical extent are more restricted than those of catchment management agencies. They are in effect co-operative associations of individual water users who wish to undertake water-related activities at a local level for their mutual benefit, and they operate in terms of a formal constitution as set out in guidelines prepared by the Department. The associations are expected to be financially self-supporting from income derived from water use charges determined and made in terms of the  pricing strategy and payable by members.

A water user association falls under the authority of the catchment management agency in whose area of jurisdiction it operates to the extent that the agency has received delegated powers from the Minister to direct the association's activities. An association may receive delegated powers and duties from, or be contracted by, the catchment management agency to undertake activities that are within its capacity to perform. The scope of the association's constitution must, if necessary, be amended to reflect the delegated or contracted activities.

Existing irrigation boards, subterranean water control boards and water boards established for stock watering purposes[5] in terms of the 1956 Water Act must be transformed to become water user associations, or be disestablished in terms of the law under which they were established. A proposal to transform an existing body to a water user association, which should be developed in consultation with individuals and organisations likely to be affected, must be submitted to the Minister. The proposal must contain, among other things, information about the proposed activities and the area in which they will be undertaken, a proposed constitution and details of proposed members of the association. Almost 300 existing organisations are to be transformed into water user associations[6] and the intention is to complete this process by the end of 2006. In some cases the management responsibilities may be extended to include all water uses, resulting in multi-sector water user associations. 

New water user associations may be established for any purpose, such as, for example, the use of water for recreational purposes. Local management by water user associations may also be appropriate in areas where there is extensive reliance on groundwater, especially where the systems are stressed. It is, however, expected that the majority of associations will continue to focus on the use of water for agricultural purposes. The Department will support the establishment of new associations to build the capacity of emerging farmers in this sector, which will permit them to access subsidies in terms of the pricing strategy.

New associations may be established on the Minister's initiative or, as a result of a proposal submitted to the Minister, by parties interested in establishing the association. A submission to establish a new association must be identical in content to that required for the transformation of irrigation boards discussed above. Whichever establishment route is followed, the Minister must ensure that a public consultation process (see Chapter 4) is undertaken before the association is established. The Department will provide special support and facilitation where new water user associations are being established for previously disadvantaged groups. 

3.5.2.7
Advisory committees

The Act empowers the Minister to establish advisory committees with different purposes and functions. Although primarily advisory in nature, such committees may also exercise any powers the Minister delegates to them. Advisory committees are responsible to the Minister, who may make regulations concerning their terms of reference, membership, powers, duties and operation.

The National Water Advisory Council, the Advisory Committee on Safety of Dams and any advisory committee established under section 68(1) of the 1956 Water Act are regarded as advisory committees in terms of the Act.

Although in most cases the establishment of an advisory committee is at the Minister's discretion the Act obliges the Minister to establish an advisory committee to make recommendations on the composition of the governing board of a catchment management agency. The advisory committee must consult widely in the water management area to ensure that its nominations represent all relevant interests. The Minister must have good reason not to appoint the members nominated by the advisory committee, but the Minister may appoint additional members to ensure both full representation and the availability of sufficient expertise on the board for it to carry out its duties.

3.5.2.8
Forums

There is no specific provision in the National Water Policy or the Act for creating forums for water resource management purposes. However, in the Department's experience such voluntary bodies have proved to be of great value in initiatives leading to the creation of catchment management agencies, and in addressing local water management issues. They have provided a focus for public consultation and for integrating the water-related activities of other non-governmental and community-based organisations. There is, however, a need to establish co-ordination mechanisms in each water management area to ensure that there is clarity of functions among the various forums and that issues of local concern are effectively and coherently communicated to the catchment management agency. Meaningful local participation in water matters must also be facilitated.

In the past, forums have also made significant contributions to water resources management at a local level by, among other things, providing essential local knowledge, expertise and information. In this respect they may eventually be expected to play an important role in the operation of catchment management agencies. Examples for such a role already exist in the multi-sector forums that have been established in the four provinces where there is extensive commercial afforestation to review applications for the establishment of commercial plantations. The Department will continue to support existing forums and encourage the creation of new ones where the need arises.

3.5.2.9
Institutions for infrastructure development and management

The Department has developed and owns, operates and maintains a number of water resources schemes comprising dams and related infrastructure such as pumping stations, pipelines, tunnels and canals. The schemes vary greatly in size. The infrastructure has an estimated (March 2001) replacement value of some R38 000 million and occupies some 2 500 departmental staff in its management.

The Department has developed and maintained considerable specialist design and construction capacity, which is of strategic importance given the high level of specialist expertise required for such activities and the limited alternative sources.

The responsibility for operating and maintaining schemes that are of local importance, or mainly serve one user sector, such as agriculture or a single municipality, are being transferred to the appropriate water user associations and water services institutions. Subject to the agreement of National Treasury, the schemes may eventually be transferred into the ownership of the operating institution. 

This will, however, not be the case for schemes that are of wider importance because they transfer water across national boundaries or between water management areas, serve multiple user sectors or large geographic areas, comprise several interconnected catchments, or serve a strategic purpose, such as the generation of electricity for the national grid. Examples are large systems such as the Vaal, Umgeni, Amatole and Riviersonderend-Berg River systems, major water transfer schemes such as Thukela-Vaal and Orange-Fish, and major dams such as Gariep and Van der Kloof. These schemes are regarded as national water resources infrastructure. In consultation with other role players - the National Treasury, the Public Service Commission, the Department of Public Enterprises, the Ministry of Transport, Eskom, the South African Association of Water Utilities, The Department of Provincial and local Government, the South African Local Government Association and organised labour (NEHAWU and the PSA) - an investigation has been undertaken to determine the most appropriate institutional arrangement for their development and management. 

Two options have been investigated, namely -

· The Department separates, or "ring fences", the development and management of national infrastructure from its other activities and creates a separate and distinct organisational entity within the Department. The disadvantage of this option is that the Department has no powers to borrow money, and may finance its infrastructure-related activities only from allocations from the National Treasury or through special purpose vehicles established for the purpose.

· The establishment of a new national organisation, or a small number of sub-national organisations - a national water resources infrastructure agency or regional agencies - to manage national infrastructure and to develop new infrastructure as required. This option is in accordance with the trend towards executing the State's role in direct service provision through appropriately structured public organisations. This would also have the advantage of providing greater flexibility in the financing of infrastructure development projects. It is important to note that as such an agency (or agencies) would be a public entity, its establishment would not constitute the privatisation of state-owned infrastructure. An agency (or agencies) of this nature could possibly be contracted to develop and operate infrastructure required by catchment management agencies or water user associations.

Of the above alternatives, the preferred option is to establish a single agency with four regional operating units. A business case will be prepared for the agency, which will be evaluated by the Ministries of Finance, and Public service and Administration and, if the establishment of the agency is supported, the proposal will be submitted to Cabinet in 2004. 

The Act empowers the Minister to direct the Trans-Caledon Tunnel Authority (see below) to undertake specific activities related to its core business of financing major water infrastructure. In this context the Authority is already supporting Umgeni Water’s treasury and is leading the implementation of the Berg Water Project in the Western Cape.

3.5.2.10
Institutions for international water management

Internationally shared river basins comprise about 60 per cent of South Africa's land surface. The Act, together with the Revised Protocol on Shared Watercourses in the Southern African Development Community, commits South Africa to sharing water in international river basins with neighbouring countries in an equitable and reasonable manner. Accordingly, the Minister may, in consultation with the Cabinet, establish institutions to implement international agreements in respect of the development and management of shared water resources and to pursue regional co-operation in water matters.

Three existing bodies, the Trans‑Caledon Tunnel Authority (RSA portion of the Lesotho Highlands Water Project), the Komati Basin Water Authority (RSA-Swaziland), and the Vioolsdrift Noordoewer Joint Irrigation Authority (RSA-Namibia), are regarded as international water management bodies in terms of the Act. The roles of the Trans-Caledon Tunnel Authority and the Komati Basin Water Authority in funding infrastructure development are discussed in Part 9 of this chapter.

Although not established in terms of the Act, the following international structures have been established to further the development and management of the four international river basins that South Africa shares with neighbouring countries - 

· Lesotho Highlands Water Commission (LHWC) (Lesotho, RSA).

· Swaziland/RSA Joint Water Commission.

These were originally project-related and focused on the Lesotho Highlands Water Project and the Komati River Development Project respectively, but both now deal with other matters of common interest.

· Orange/Senqu River Basin Commission (Botswana, Lesotho, Namibia and RSA).

· Limpopo Basin Permanent Technical Committee (LBPTC) (Botswana, Mozambique, RSA and Zimbabwe).

The former is a river basin commission in terms of the Revised Protocol on Shared Watercourses in the Southern African Development Community. The Agreement to establish the Limpopo Watercourse Commission was signed in Maputo in November 2003.  This will replace the LBPTC[7].

· Botswana/RSA Joint Permanent Technical Water Committee.

· Mozambique/RSA Joint Water Commission.

· Permanent Water Commission (PWC) (Namibia, RSA).

· Swaziland/Mozambique/RSA Tripartite Permanent Technical Committee (TPTC).

These deal with matters of common interest.

River basin commissions

The role of the river basin commissions is to foster sustained dialogue between countries, leading to cohesive and effective co-operative management and optimal utilisation of shared resources.  They will provide focal points for the joint formulation of development plans for the basin, co-ordination of joint basin studies, and collection and sharing of information. 

The commissions are not water management institutions in terms of the Act, and the responsibility for implementing jointly developed projects will normally remain with the domestic institutions.  The commissions will, however, have an important role to play in promoting the implementation of regional projects.

International co-operation in water matters is discussed further in Chapter 5.

3.5.2.11
Monitoring institutional performance

The Act provides for various formal instruments by which the performance of institutions may be monitored and assessed, as follows: 

· Catchment management agencies and water user associations are required to prepare business plans and annual reports. The first business plan must be for a period of not less than three years. Thereafter the business plan must be updated every year. It must at least cover the objectives of the institution, its strategies and policies, services to be provided and service standards, financial and performance indicators and targets, details of financial strategies, and revenue and expenditure forecasts. A copy of the plan must be provided to the Minister who may, after consultation with the relevant agency or association, direct that changes be made to the plan. 

Catchment management agencies and water user associations will have to comply with the general requirements for public finance management. Specific requirements are also contained in the Act. These include that the annual reports of institutions must contain details of their operations and financial statements, and that the report must be submitted to the Minister and be made available to the public for inspection or purchase. A catchment management agency's annual report must be tabled in Parliament, whilst that of a water user association must be copied to the Secretary to Parliament. 

· An institution for international water management established in terms of the Act is required, unless the particular international agreement provides otherwise, to submit a report each year to the Minister and any other party specified in the international agreement. The report must contain sufficient details to enable the Minister to assess the institution's performance against the objectives of the agreement, as well as audited financial statements for the financial year. The report must be submitted to the Secretary to Parliament via the Department

3.5.2.12
The Water Tribunal

The Water Tribunal was established when the Act was promulgated in October 1998. It replaces the Water Court, which ceased to exist when the 1956 Water Act, in terms of which it functioned, was repealed. 

It is not a water management institution in terms of the Act, but an independent body with a mandate to hear and adjudicate appeals on a wide range of water-related issues[8], mainly against administrative decisions made by responsible authorities and water management institutions. It will also adjudicate claims for compensation where a user considers that the economic viability of her or his water-use activity has been severely prejudiced by a refusal to grant a licence, or a reduction in water use when a licence is granted or reviewed. However, some  alleged breaches of administrative procedures will be adjudicated by the courts in terms of the Promotion of Administrative Justice Act (also see Chapter 5). The Tribunal has jurisdiction everywhere in the country and it may hold hearings in the areas where the cause of action arose. Its operations are funded from the National Treasury.

Procedural rules for the Tribunal are in preparation and will be published in the Government Gazette when they have been approved by the Minister. Appeals are being dealt with relatively quickly and inexpensively. It is not, for instance, necessary for a person making an appeal to the Tribunal to have legal representation. The Tribunal can subpoena any person to provide information on any matter before it. Records of its decisions will be made available on request. A person who is not satisfied with the Tribunal's decision may, on a question of law, appeal against the decision to a High Court.

The Minister, after receiving nominations from the Judicial Services Commission (in respect of persons qualified in law) and the Water Research Commission (in respect of persons qualified in water resources management, engineering and related fields of expertise), appointed the first members of the Tribunal in May 2001. Members of the Tribunal  serve a three-year term, after which they may be re-appointed.

3.5.3

RELATIONSHIPS AMONG WATER MANAGEMENT INSTITUTIONS

The institutional relationships based on statutory authority are explicit in the Act. The Minister has overall authority over all water management institutions, which gives her or him the following powers:

· The Minister empowers institutions, including the Department, by delegating (and, in the case of catchment management agencies, assigning) powers and duties to them.

· The Minister has general oversight of the plans and performance of institutions through the requirement for them to submit business plans, financial strategies and targets, and annual reports for approval. 

· The Minister may exercise control over institutions by issuing directives to them on a wide range of matters concerning their performance in exercising any of their duties or powers, including those that have been delegated or assigned to them.

In addition, catchment management agencies may, when empowered to do so, delegate powers and duties to their own committees and to water user associations.

However, the vertical, hierarchical relationships defined in the Act are not sufficient to ensure that the institutions will operate successfully, as this will depend heavily on all institutions building co-operative and supportive working relationships with each other. 

This is particularly the case for catchment management agencies, which, as the focus for regional water resources management, will need to establish strong relationships with stakeholders, administrative authorities, and other water management and water services institutions, including water user associations since these are not only water users, but also have responsibility to the agencies for water resources management functions exercised under delegated authority. The administrative authorities in question are local and provincial government departments responsible for, amongst others, land and agriculture, environmental management, housing, health, provincial planning and social development. It will also be important for those catchment management agencies that operate in internationally shared river basins to establish working relationships, via the Department, with the river basin commissions. 

Local government is a constitutionally distinct sphere of government. Those local authorities that are designated as water services authorities are, either directly or indirectly via water services providers, responsible for the provision of water services[9] in their areas of jurisdiction and are therefore also water users. This use, including the treatment and disposal of waste water, will eventually be authorised and regulated by the agencies. Relationships between the agencies and local authorities will need to ensure that there is a high degree of integration between water resources management and water services provision. 

The relationships between water management institutions and water services institutions are discussed more fully in Chapter 5. The inclusion of local and provincial government representatives on the governing boards of catchment management agencies is intended to facilitate these relationships.

______________________________

Notes to Chapter 3, Part 5
1 The Minister may not delegate the power to: (i) make a regulation; (ii) authorise a water management institution to expropriate property; (iii) appoint a member of the governing board of a catchment management agency; and (iv) appoint a member of the Water Tribunal (see NWA section 63(2)).

2 In delegating powers and duties the Minister remains accountable for the consequences of actions carried out under the delegated authority. When powers and duties are assigned to institutions or individuals, the assignee becomes accountable.

3 In some flat areas in the north-west and west of the country, where the boundaries of surface water catchments are difficult to determine and where groundwater is the principal source of water, parts of the water management area boundaries are based on aquifer boundaries. In other areas, however, the water management area boundaries cut across the boundaries of groundwater aquifers, the dolomitic aquifer in the North West Province for instance. 

4 The initial functions of catchment management agencies (section 80 of the Act) are to: (a) investigate and advise interested persons on the protection, use, development, conservation, management and control of the water resources in its water management area; (b) develop a catchment management strategy; (c) co‑ordinate the related activities of water users and of the water management institutions within its water management area; (d) promote the co‑ordination of its implementation with the implementation of any applicable development plan established in terms of the Water Services Act, 1997 (Act No. 108 of 1997); and (e) promote community participation in the protection, use, development, conservation, management and control of the water resources in its water management area.

5 Stock-watering water boards to be transformed to water user associations are the Kalahari West Water Board, the Karos-Geelkoppen Water Board and the Kalahari East Water Board (see NWA section 98(1)).
6 At the end of March 2004 51 irrigation boards had been transformed into water user associations, and 237 remained to be transformed. One board had been disestablished, and eight remain to be disestablished.

7 River basin commissions for the other two internationally shared river basins will be established in due course (see Part 8 of this chapter and Chapter 5).

8 The matters on which a person may make an appeal to the Water Tribunal are described in section 148 of the Act, which, together with Schedule 5, also outlines the procedure for making an appeal.
9 Water services means water services provision and sanitation services (see Water Services Act, section 1(xix)).
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