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(c) to accommodate demands brought about by impacts on socio-
economic circumstances and it is in the public interest to meet

those demands.

Process

44. (1) if a competent authorify intends amending an environmental

authorisation in terms of regulation 43, the vcompetent authority must

first—

(a)  notify the hoider of the environmental authorisation, in writing, of
the proposed amendment;

(b)  give the holder of the environmental authorisation an opportunity to
submit representations on the proposed amendment, in writing;
and

(c) if necessary, conduct a public participation process as referred {o
in regulation 54 or any other public participation process that may
be appropriate in the circumstances to bring the proposed
amendment to the attention of potential interested and affected
parties, including organs of state which have jurisdiction in respect

of any aspect of the relevant activity.

(2)  The process referred fo in subregulation (1) must afford an
opportunity to—
(a) potential interested and affected parties to submit to the competent
authority written representations on the proposed amendment; and
(b)  the holder of the environmental authorisation to comment on any .

representations received in terms of paragraph (a) in writing.
(3)  Subregulation (1)c) need not be complied with if the
proposal is to amend the environmental authorisation in a non-

substantive way.

Decision
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45. (1)  The competent authority must, within 30 days of compieting
the actions in regulation 44(1), reach a decision to amend or not amend

the environmental authorisation.

(2)  Within 30 days of completion of the process contemplated in
regulation 44 and where the competent authority decides to amend the
environmental authorisation, the competent authority must issue an
amendment to the environmental authorisation either by way of a new
envircnmental authorisation or an addendum to the relevant

environmental authorisation.

(3)  On having made a decision, the competent authority must in
writing and within 2 days—
(a)  notify the holder of the environmental authorisation of the decision;
(by  give reasons for the decision to the holder of the environmental
authorisation; and
v(c) draw the attention of the holder of the environmental authorisation
to the fact that an appeal may be lodged against the decision in
terms of Chapter 7 of these Regulations, if such appeal is available

in the circumstances of the decision.

(4)  The competent authority must, in writing, within 12 days of
the date of the decision—

(a) notify all registered interested and affected parties, if any, of—

(i) the decision;
(iiy  the reasons for the decision;

(b)  draw the attention of all registered interested and affected parties,
if any, to the fact that an appeal may be lodged against the
decision in terms of Chapter 7 of these Regulations, if such appeal
is available in the circumstances of the decision, and

{c) draw the atiention of all registered interested and affected parties,

if any, to the manner in which they could access the decision.
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Part 3: Amendment of environmental management programme

Amendment of environmental management programme

46. (1) The competent authority may, on own initiative or upon application,

amend an environmental management programme if it is necessary or

desirable—

(a) to prevent deterioration or further deterioration of the environment;

(b)  to achieve prescribed environmental standards;

(c) to accommodate demands brought about by impacts on socio-
gconomic circumstances and it is in the public interest to meet
those demands;

(d) to ensure compliance with the conditions of the environmental
authorisation;

(e) inorder to assess the continued appropriateness and adequacy of
the environmental management programme; or

(H when an environmental management programme is in conflict with

the principles set out in the Act

(2) An application contemplated in subregulation (1} must be in
writing and must be supported by the necessary motivation.

{(3) A competent authority must acknowledge receipt of an

application for amendment within 14 days.

(4) (a) If a competent authority initiates the amendment of an
environmental management programme, the competent
authority must first—

() notify the holder of the environmental management
programme, in writing, of the proposed amendment;

(i) give the holder of the environmental management
programme an opportunity to submit representations
on the proposed amendment, in writing; and

(iiiy where appropriate, conduct a public participation
process as referred to in regulation 54 or any other
public participation process that may be appropriate in

the circumstances to bring the proposed amendment
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to the altention of potential interested and affected
parties, including organs of state which have
jurisdiction in respect of any aspect of the relevant

activity.

(b) The process referred to in subregulation (4)a) must, where
applicabie, afford an opportunity fo— '

(i) potential interested and affected parties to submit to the
competent authority writien representations on the proposed
amendment; and

(ii} the holder of the environmental management programme to

| comment on any representations received in terms of

paragraph (a) in writing.

(¢}  Subregulations (4)a)(iii) and (b) need not be complied with if the
proposal to amend the environmental management programme is

for a non-substantive amendment.

(5) (a) If the holder of an environmental authorisation
applies for the amendment of - an environmental management
programme, such holder must first, where appropriate, conduct a public
participation process as referred to in regulation 54 or any other public
participation process that may be appropriate in the circumstances fo
bring the proposed amendment to the attention of potential interested and
affected parties, including organs of state which have jurisdiction in

respect of any aspect of the relevant acfivity.

(b)  Subregulation (a) need not be complied with if the application to
amend the environmental management programme is for a non-

substantive amendment.

(6) The competent authority must, within 30 days of receiving
all information and, where applicable, completing all prescribed

processes —
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(a) in the case of an application to amend an environmenial
management programme that was approved in terms of the Act
through the issuing of an environmental authorisation, refuse the
application or approve the application by issuing an addendum to
the relevant environmental authorisation; or

(b) in the case of an application to amend an environmental
management programme that was approved in terms of the
Minerals and Petroleum Resources Development Act, refuse or
approve the application to amend the environmental management
programme and communicate the decision in writing to the holder of
the prospecting, mining, reconnaissance, exploration or production

right or permit.

(7Y  Where an environmental management programme was

amended, the competent authority must in writing and within 2 days—

(a)  notify the holder of the environmental management programme of
the amendment; |

(b)  give reasons for the amendment to the holder of the environmental
management programme; and

(c) draw the attention of the holder of the environmental management
programme to the fact that an appeal may be lodged against the
amendment in terms of Chapter 7 of these Regulations, if such

appeal is available in the circumstances of the decision.

(8) Where the amendment was initiated by the competent
authority and where a public participation process was undertaken as per
subregulation (4)(a)(iii), the competent authority must, in writing, within 12
days of the date of the amendment—

(a)  notify all registered interested and affected parties of—

(i) the amendment;

(i)  the reasons for the amendment;

(b) draw the attention of all registered interested and affected parties

to the fact that an appeal may be lodged against the amendment in
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terms of Chapter 7 of these Regulations, if such appeal is available
in the circumstances of the decision, and
(c) draw the attention of all registered interested and affecied parties

to the manner in which they could access the amendment.

(9)  Where the amendment was applied for by the holder of the
environmental management programme and where a public participation
process was undertaken as per subregulation (5)a), the applicant or EAP
must, in writing, within 12 days of the date of the amendment—

(a)  noiify all registered interested and affected parties of—

(i) the amendment;

(i)  the reasons for the amendment;

(b)  draw the attention of all registered interested and affected parties
to the fact that an appeal may be lodged against the amendment in
terms of Chapter 7 of these Regulations, if such appeal is available
in the circumstances of the decision, and

(¢}  draw the attention of all registered interested and affected parties

to the manner in which they could access the amendment.

Part 4; Suspension of environmental authorisation

Suspension of environmenta! authorisation

47. (1) The competent authority may by written notice, providing

the reasons for the suspension, to the holder of an environmental

authorisation suspend with immediate effect an environmental
authorisation which may or may not be the subject of proceedings in
terms of this Part if—

{a) there are reasonable grounds for believing that the contravention or
non-compliance with a condition of the authorisation is causing harm
to the environment; or

{(b) suspension of the authorisation is necessary to prevent harm or
further harm {o the environment; or

(c) a condition of the authorisation has been contravened or is not
being complied with;

(d) the authorisation was obtained through—
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(iy fraudulent means; or
(i) the misrepresentation or non-disclosure of material
information; or
() the activity has permanently or indefinitely been discontinued; or
(f) unforeseen circumstances lead to potential significant detrimental

effects on the environment or on human rights.

Suspension procedures

48. (1) If the competent authority considers the suspension of an

environmental authorisation, the competent authority must—

(a)  notify the holder of the authorisation, in writing, of the proposed
suspension and the reasons why suspension of the authorisation is
considered;

(b)  give the holder of the authorisation an opportunity—

() to comment on any environmental audit report submitted to
or obtained by the competent authority in terms of
regulation 69(2); and

(i) to submit any representations on the proposed suspension
which the holder of the authorisation wishes to make.

(2)  Subregulation (1)a) and (b) may be complied with either

before or after a suspension.

(3)  Subregulation 1(a) and (b) may be complied with after a
suspension only where suspension of the authorisation is necessary to
prevent harm or further harm to the environment or where the procedures
contemplated in subregulation 1(a) or (b) will defeat the purpose of the

suspension.

Decision
48. (1) Upon having reached a decision on whether or not to
suspend the environmental authorisation, the competent authority must

notify the holder of the authorisation of the decision in writing.
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(2) If the decision is to suspend the environmental
authorisation, the competent authority must— ,
(a) give to the hoider of the authorisation the reasons for the decision;
and
(b)  draw the attention of the holder of the environmental authorisation
to the fact that an appeal may be lodged against the decision in
terms of Chapter 7 of these Regulations, if such appeal is available
in the circumstances of the decision.
(3)  The provisions of this Part do not affect the institution of
criminal proceedings against the holder of an environmental authorisation
in terms of section 24F(2) of the Act.

CHAPTER S
EXEMPTION FROM PROVISIONS OF REGULATIONS

Applications for exemption

50. Any person to whom a provision of these Regulations applies may,
subject to the provisions of section 24M of the Act, apply to the Minister
or the MEC, or the Minister of Mineral Resources, where appropriate, for
an exemption from any provision of the Act as it relates to environmental

impact assessment or from any provision of these regulations.
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Submission of application

51. (1)  An application in terms of regulation 50 must be in writing,
and must be accompanied by—

(a)  an explanation of the reasons for the application;

(b)  any applicabie supporting documents; and

(¢) the prescribed application fee, if any.

(2)  The Minister, MEC or Minister of Mineral Resources where
appropriate must, within 14 days of receipt of an application,
acknowledge receipt of the application in writing.

(3) The applicant or EAP must communicate his or her intention
to apply for exemption in terms of regulation 50 by giving notice in the
manner prescribed in subregulation 54(2)(a), (b), (¢) or (d) or a combination
thereof which is appropriate in the circumstances and as agreed to with the
Minister, MEC or Minister of Mineral Resources, to the land owner or
person in control of the land and all potential or registered interested and

affected parties, as the case may be.

(4) The notice contemplated in subregulation (3), must, as a
minimum, contain—
(2) the provisions from which exemption is applied for;
(b} the manner in which and the person to whom comments on the
application for such exemption must be submitted; and
(c) the date on which comments on the application for exemption must

be submitted.

Consideration of application

52. (1) Upon receipt of an application in terms of regulation 50, the
Minister or MEC or Minister of Mineral Resources, where appropriate,
may request the applicant to furnish additional information or may advise
the applicant of any matter that may prejudice the success of the

application.
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(2) The Minister, MEC or Minister of Mineral Resources must
consider the application, additional information, if such information was
submitted in terms of subregulation (1), and any comments and reach a
decision within 30 days of receipt of all information, except where an
application for exemption relates to an action to be taken after the
granting or refusal of the environmental authorisation, in which case the
decision on the exemption and environmental authorisation may be

combined.

Decision on application
§3. (1) On having reached a decision on whether to grant or refuse
- the application, the Minister, MEC or Minister of Mineral Resources,

where appropriate, must comply with regulation 10.

(2)  If an application is approved, the Minister, MEC or Minister
of Mineral Resources, where appropriate, must issue a written exemption
notice to the applicant, stating—

(a) the name, address and telephone number of the person fo whom
the exemption is granied;

(b} the provision of these Regulations from which exemption is granted;

{c} the conditions subject to which exemption is granted, including
conditions relating to the transfer of the written exemption notice,
and

(d) the period for which exemption is granted, if the exemption is

granted for a period.

CHAPTER 6
PUBLIC PARTICIPATION PROCESS

Public participation process
54. (1) This regulation only applies in instances where adherence
to the provisions of this regulation is specificaliy required,

(2)  The person conducting a pubiic participation process must

take into account any guidelines applicable to public participation as
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contemplated in section 24J of the Act and must give notice to all

potential interested and affected parties of the application which is

subjected to public participation by—

(a) fixing a notice board at a place conspicuous fo the public at the
boundary or on the fence of—

(i} the site where the activity to which the application relates is
or is o be undertaken; and

(i) any alternative site mentioned in the appilication;

(b)  giving written notice to—

(i) the owner or person in control of that land if the applicant is
not the owner or person in control of the land;

(1)  the occupiers of the site where the activity is or is to be
undertaken or to any alternative site where the activity is to
be undertaken;

(i)  owners and occupiers of land adjacent to the site where the
activity is or is fo be undertaken or to any alternative site
where the activity is to be undertaken;

(iv)  the municipal councillor of the ward in which the site or
alternative site is situated and any organisation of
ratepayers that represent the community in the area;

(v) the municipality which has jurisdiction in the area;

{vi) any organ of state having jurisdiction in respect of any
aspect of the activity; and

(vii) any other party as required by the competent authority;

(c)  placing an advertisement in—

H one local newspaper; or

(i)  any official Gazette that is published specifically for the
purpose of providing public notice of applications ar other
submissions made in terms of these Regulations;

(d) placing an advertisement in at least one provincial newspaper or
national newspaper, if the activity has or may have an impact thai
extends beyond the boundaries of the metropolitan or local
municipality in which it is or will be undertaken: Provided that this

paragraph need not be complied with if an advertisement has
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(e)

been placed in an official Gazette referred to in subreguiation
(c)ii); and

using reasonable alternative methods, as agreed to by the
competent authority, in those instances where a person is desiring
of but unable to participate in the process due to— |

) illiteracy;

(ii) disability; or

(i)  any other disadvantage.

(3) A notice, notice board or advertisement referred to in

subreguiation (2) must—

(a)

(b)

(b)

give details of the application which is subjected to public

participation; and

state—

{i) that the application has been submitted to the competent
authority in terms of these Regulations, as the case may be;

(i) whether basic assessment or scoping procedures are being
applied to the application, in the case of an application for
environmental authorisation;

(i)  the nature and location of the activity to  which the
application relates;

(iv) where further information on the application or activity can
be obtained; and

(vij the manner in which and the person to whom

representations in respect of the application may be made.

(4) A notice board referred to in subregulation (2) must—
be of a size at least 60cm by 42cm; and
display the required information in lettering and in a format as may

be determined by the competent authority.

(5)  Where deviation from subregulation (2) may be appropriate,

the person conducting the public participation process may deviate from
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the requirements of that subregulation to the extent and in the manner as

may be agreed to by the competent authority.

(6) Where a basic assessment report, scoping report or
environmental impact assessment repoit as contemplated in regulations
22, 28 and 31 respectively is amended because it has been rejected or
because of a request for additional information by the competent
authority, and such amended report contains new information, the
amended basic assessment report, scoping report or environmental
impact assessment report must be subjected to the processes
contemplated in regulations 21, 27 and 31, as the case may be, on the

understanding that the application form need not be resubmitted.

(7)  When complying with this regulation, the person conducting,
the public participation process must ensure that—

(a) information containing all relevant facts in respect of the
application is made availabie to potential interested and affected
parties; and

(b) participation by potential interested and affected parties is
facilitated in such a manner that all potential inferesied and
affected parties are provided with a reasonable opportunity to

comment on the application.

(8)  Unless justified by exceptional circumstances, as agreed {o
by the competent authority, the applicant and EAP managing the
environmental assessment process must refrain from conducting any
public participation process during the period of 15 December fo 2

January.

Register of interested and affected parties

55. (1) An EAP managing an application must open and maintain a
register which contains the names, contact details and addresses of—
(a) all persons who, as a consequence of the public participation

process conducted in respect of that application in terms of
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regulation 54, have submitted written comments or attended
meetings with the applicant or EAP;

(b) ali persons who, after completion of the public  participation
process referred to in paragraph (a), have requestéd the applicant
or the EAP managing the application, in writing, for their names to
be placed on the register; and

{c) all organs of state which have jurisdiction in respect of the activity

to which the application relates.

(2)  An EAP managing an application must give access to the
register to any person who submits a request for access to the register in

writing.

Registered interested and affected parties entitied to comment on
submissions
56. (1) A registered interested and affected party is entitied to
comment, in writing, on all written submissions, including draft reports
made to the competent authority by the applicant or the EAP managing
an application, and to bring to the attention of the competent authority any
issues which that party believes may be of significance to the
consideration of the application, provided that—
(8) comments are submitted within—
) the timeframes that have been approved or set by the
competent authority; or
(i) any extension of a timeframe agreed to by the applicant or
EAP;
(b)  a copy of comments submitted directly to the competent authority
is served on the EAP; and
(¢) the interested and affected party discloses any direct business,
financial, personal or other interest which that party may have in

the approval or refusal of the application.

(2) Before the EAP managing an application for environmental

authorisation submits a final report compiled in terms of these
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Regulations to the competent authority, the EAP must give registered
interested and affected parties access to, and an opporfunity to comment

on the report in writing.

(3)  The report referred to in subregulation (2) include—

(a) basic assessment reports;

(b)  basic assessment reports amended and resubmitted in terms of
regulation 24 (4); |

(c)  scoping reports;

{d)  scoping reports amended and resubmitted in terms of regulation
30(3);

(e)  specialist reports and reports on specialised processes compiled in
terms of regulation 32;

(f) environmental impact assessment reports submitted in terms of
regulation 31%; |

(g) environmental impact assessment reports amended and
resubmitted in terms of regulation 34({4); and

(h)  draft environmental management programmes compiled in terms

of regulation 33.

(4) The draft versions of reports referred o in subregulation (3)
must be submitted to the competent authority prior to awarding registered

interested and affected parties an opportunity fo comment.

(5) Registered interested and affecied parties must submit
comments on draft reports contemplated in subregulation (4) to the EAP,
who should record it in accordance with regulations 21, 28 or 31.

(6) Registered interested and affected parties must submit
comments on final reports contemplated in subregulation (3) to the
competent authority and provide a copy of such comments to the

applicant or EAP.

G10-062932—E
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(7)  The competent authority must, in order to give effect to
section 240 of the Act, on receipt of the draft reports contemplated in
subregulation (5), request any State department that administers a law

relating to a matter affecting the environment to comment within 40 days.

(8) The timeframe of 40 days as contemplated in subregulation
(7) must be read as 60 days in the case of waste management activities
as coniemplated in the National Environmental Management: Waste Act,
2008 (Act No. 59 of 2008), on which the Department of Water Affairs
must concur and issue a record of decision in terms of section 49(2) of
the Nationa! Environmental Management. Waste Management Act, 2008
(Act No. 59 of 2008).

(9) (a) When a State department is requested by the
competent authority to comment, such State department must, within 40
days or in the case of Department of Water Affairs, 60 days for waste
management activities, of being requested to comment by the competent

authority, provide comments to the competent authority.

(b) If a State department fails to submit comments within
40, or 60 days for waste management aclivities, from the date on which
the Minister, MEC, Minister of Mineral Resources or identified competent
authority requests such State department in writing to submit comment, it

will be regarded that there are no comments.

Comments of interested and affected parties to be recorded in
reports submitted {o competent authority

57. (1) The EAP managing an application for environmental
authorisation must ensure that the comments of interested and affected
parties are recorded in reports and that such written comments, including
records of meelings, are attached to the report, submitted to the

competent authority in terms of these Regulations.
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(2)  Where a person is desiring but unable to access written comments
as contemplated in subreguiation (1) due to—
(i) a lack of skills to read or write;
(ii) disability; or
(i)  any other disadvantage,
reasonable alternative methods of recording comments must be

provided for.

CHAPTER 7
APPEALS

Application of this Chapter

58. (1)  This Chapter applies to decisions that—

(a) are subject to an appeal to the Minister or MEC in terms of section
43 (1) or (2) of the Act; and

(b)  were taken by an organ of state acting under delegation in terms of
section 42 or 42A of the Act in the exercise of a power or duty
vested by the Act or these Reguiations in a competent authority.

(2)  No appeal in terms of this Chapter is available if the Minister
or MEC fook decisions themselves in their capacity as the competent

authority for the application for an environmental authorisation.

Jurisdiction of Minister and MEC to decide appeals
59. An appeal must be decided as provided for in section 43 of the
Act.

Notice of intention to appeal

60. (1) A person affected by a decision referred to in these
reguiations who wishes to appeal against the decision, must submit a
notice of intention to appeal with the Minister, MEC, or delegated organ of

state, as the case may be, within 20 days after the date of the decision.



68 No. 33306

GOVERNMENT GAZETTE, 18 JUNE 2010

(2) i the appellant is an applicant, the appellant must provide

each person and organ of state which was a registered interested and

affected party in refation to the applicant’'s application, within 10 days of

having submitted the notice contemplated in subregulation (1), with—

(a)
(b)

a copy of the notice referred to in subregulation (1); and

a notice indicating that the appeal submission will be made
available on the day of lodging it with the Minister or MEC and
where and for what period the appeal submission will be available

for inspection by such person or organ of state.

(3) If the appeliant is a person other than an applicant, the

appellant must provide the applicant, within 10 days of having lodged the

notice contemplated in subregulation (1), with—

(a)
(b)

a copy of the notice referred to in subregulation (1); and
a notice indicating where and for what period the appeal

submission will be available for inspection by the applicant.

(4)  The Minister, MEC or designated organ of state, may, as

the case may be, in writing, on good cause extend the period within which

a notice of intention to appeal must be submitted.

Submission of appeal

61.

(1)  An appeal lodged must be submitted to the appeal authority

as indicated in section 43 of the Act.

(b)

(2)  An appeal must be—

submitted in writing; and

accompanied by—

(i) a statement setting out the grounds of appeal;

(i)  supporting documentation which is referred to in the appeal
and which is not in the possession of the Minister, MEC,
Minister of Mineral Resources or designated organ of state;

(i)  a statement by the appellant that regulation 60(2) or (3) has
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been complied with together with copies of the notices
referred to in that regulation; and

(iv)  the prescribed appeal fee, if any.

{3}  The appellant must take into account any guidelines

applicable to appeals as contemplated in section 24J of the Act.

Time within which appeal must be lodged

62. (1) An appeal as contemplated in regulation 61(1), must be
submitted within 30 days after the lapsing of the 20 days contemplated in
regulation 60(1).

(2)  The Minister, MEC, Minister of Mineral Resources or
designated organ of state, as the case may be, may, in writing, on good

cause extend the period within which an appeal must be submitted.

Responding statement

63. (1) A person or organ of state that receives a notice in terms of
regulation 80(2), or an applicant who receives a notice in terms of
regulation 60(3), may submit to the Minister, MEC, Minister of Mineral
Resources or designated organ of state, as the case may be, a
responding statement within 30 days from the date the appeal submission

was lodged with the Minister, MEC or Minister of Mineral Resources.

(2) (a) A person, organ of state or applicant who submits a
responding statement in terms of subregulation (1), must within 10 days
of having submitted the responding statement, serve a copy of the
statement on the appeliant.

(b) i the responding statement introduces any new
information not dealt with in the appeal submission of the appellant, the
appellant is entitied to submit an answering statement to such new

information to the WMinister, MEC, Minister of Mineral Resources or
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designated ofgan of state, as the case may be, within 30 days of being

served a copy in accordance with subregulation (2)(a).

(c) The appellant must, within 10 days of having
submitted the answering statement, serve a copy of the answering

statement on the respondent who submitted the new information.

(3) The Minister, MEC, Minister of Mineral Resources or
designated organ of state, as the case may be, may, in writing, on good
cause exiend the period within which responding statements in terms of
subregulation (1) or an appellant's answering statement in terms of

subregulation (2)(b) must be submitted.

Processing of appeal

64. (1) Receipt by the Minister, MEC, Minister of Mineral
Resources or designated organ of state, as the case may be, of an
appeal, responding statement or answering statement must be
acknowliedged within 10 days of receipt of the appeal, responding

statement or answering statement.

(2) An appellant and each respondent is entitied to be notified
of—

(a) adirection in terms of section 43(7) of the Act, if the Minister, MEC
or delegated organ of state, as the case may be, issues such a
direction; and

(b)  the appointment of an appeal panel in terms of section 43(5) of the
Act, if the Minister, MEC, Minister of Mineral Resources or
designated organ of state, as the case may be, appoints an appeal

panel for purposes of the appeal.

(3) The Minister, MEC, Minister of Mineral Resources or
designated organ of state, as the case may be, may request the appellant

or a respondent to submit such additional information in connection with
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the appeal as the Minister, MEC or Minister of Mineral Resources may

require.

Appeal panel

65. (1) If the Minister, MEC or the Minister of Mineral Resources

appoints an appeal panel, the Minister, MEC or Minister of Mineral

Resources must furnish the panel with a written instruction concerning—

{a) the issues in respect of which the panel must make
recommendations; and

(b)  the period within which recommendations must be submitted to the

Minister, MEC or Minister of Mineral Resources.
(2) A member of an appeal panel must be independent.

(3) if an appeal panel introduces any new information not dealt
with in the appeal submission of the appelilant or in the statements of the
respondents, the appellant, each respondent and the applicant, if that
applicant is not the appellant nor a respondent, are entitled to submit fo
the panel, within a period determined by the panel, any additional

statements rebutting or supporting such new information.

(4)  An appeal panel must submit its recommendations to the

Minister, MEC or Minister of Mineral Resources in writing.

Decision on appeal

66. (1) The Minister, MEC, Minister of Mineral Resources or any
other competent authority empowered under Chapter 5 of the Act to
make a decision on an appeal, as the case may be, may combine his
decision on appeals contemplated in regulation 60 where such appeals

pertain to the same matter.

(2)  The Minister, MEC, Minister of Mineral Resources or any
other competent authority empowered under Chapter 5 of the Act to

make a decision on an appeal, as the case may be, must reach a final
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decision on an appeal or appeals submitted, within 90 days of receipt of
all relevant information, including any statements, supporting
documentation, reports or any other additional information requested, or
recommendations of an appeal panel which may assist the Minister,
MEC, Minister of Mineral Resources or designated organ of state, as the

case may be, in the decision making process.

(3)  When the Minister, MEC or Minister of Mineral Resources
has reached a decision on an appeal, the appeliant and each respondent
must be notified of the decision within 10 days of the decision being
reached and of the extent to which the decision appealed against is

upheld or overturned in writing.

(4) The decision contemplated in subregulation (3) must

contain reasons for such decision.

CHAPTER 8
GENERAL MATTERS

Failure to comply with requirements for consideration of
applications

67. (1) An application in terms of these Regulations lapses if the
applicant, after having submitied the application fails, for a period of six

months, to comply with a requirement in ferms of these Regulations.

{2)  Subregulation (1) does not apply where reasons for failure
have been communicated to the competent authority in writing and

accepted by the competent authority.

Resubmission of similar applications

68. No applicant may submit an application which is substantially
similar to a previous application which has been refused, unless—

(a) the new appiication contains new or material information not

previously submitted to the competent authority; or
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(b) a period of three years has elapsed since the refusal.

Compliance monitoring

69. (1) If a competent authority reasonably suspects that the
person who holds an environmental authorisation or who has been
granted an exemption in terms of Chapter 5 of these Regulations has
contravened or failed to comply with a condition of the authorisation or
exempfion, the competent authority may request that person, in writing, to

submit an explanation for the alleged contravention or non-compliance.

(2) if the competent authority reasonably suspects that the
alleged coniravention or failure has caused, or may cause, harm to the
environment, the competent authority may request the person concerned,
in writing, to submit an environmental audit report on the harm or
suspected harm to the environment or on any specific matter determined

by the competent authority.

(3)  An explanation and environmental audit report requested in
terms of subregulations {1) or (2) must be submitted in a form and within

‘a period determined by the competent authority.

(4) The competent authority may require a person
contemplated in subregulation (1) to appoint an independent person

approved by the competent authority to perform the environmental audit.

(5) A person contemplated in subregulation (1) is liable for all
costs in connection with the environmental audif, including the

preparation and submission of the audit report.

(6) If a person contemplated in subregulation (2) is requested
to submit an environmental audit report and fails to submit the report
within the period determined in terms of subregulation (3), the competent
authority may—

(a)  appoint an independent person to perform the audit; and
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(b}  recover the cost of the audit from that person.

(7)  Subregulations (1) to {6) must be read together with the
provisions of chapter 7 of the Act.

(8) Every hoider of an environmental authorisation must
conduct such monitoring and such performance assessment of the
approved environmental authorisation and environmental management
programme as may be prescribed through conditions of the

environmental authorisation.

Assistance to people with special needs

70. The competent authority processing an application or the Minister
or MEC or Minister of Mineral Resources processing an appeal in terms
of these Regulations must give reasonable assistance to people with

(a) illiteracy;

(b) adisability; or

(c)  any other disadvantage

who can not, but desire to, comply with these regulations.

Offences

71. (1) In addition to section 24F of the Act, a person is guilty of an

offence if that person—

(&) provides incorrect or misleading information in any document
submitted in terms of these Regulations to a competent
authority;

(b) fails to comply with regulation 7(2);

(c) fails to comply with a request in terms of regulation 69(2); or

(d) commences or continues with an activity where the environmental

authorisation was suspended in terms of regulation 49.

(2) A person convicted of an offence in terms of subregutation

(1) is liable to a fine not exceeding R1 million or to imprisonment for a
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period not exceeding one year, or to both such fine and such

imprisonment.

CHAPTER 9
TRANSITIONAL ARRANGEMENTS AND COMMENCEMENT

Definition

72.  in this Chapter —

“ECA” means the Environment Conservatidn Act, 1989 (Act No. 73 of
1989);

“NEMA" means the National Environmental Management Act, 1998 (Act
No. 107 of 1998);

“previous ECA notices” as contemplated in these transitional
arrangements, means the previous notices in terms of ECA (Government
Notice R. 1182 as amended by Government Notice R. 1355 of 17
October 1997, Government Notice R. 448 of 27 March 1998 and
Government Notice R. 670 of 10 May 2002);

“previous ECA regulations” as contemplated in these iransitional
arrangements, means the previous regulations published in terms of
sections 26 and 28 of the ECA, by Government Notice R. 1183 of &
September 1997,

“previous NEMA notices” as contemplated in these transitional
arrangements means the previous notices published in terms of section
24(2) of NEMA (Government Notices R. 386 and R. 387 in the
Government Gazette of 21 Aprif 2006);

“previous NEMA regulations” as contemplated in these transitional
arrangements means the previous Environmental Impact Assessment
Regulations in terms NEMA {(Government Notice No. R. 385 in the
Government Gazette of 21 April 2006 refer).
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Continuation of things done and authorisations issued under

previous ECA regulations

73. (1)  Anything done in terms of the previous ECA regulations and
which can be done in terms of a provision of these Regulations must be
regarded as having been done in terms of the provision of these

Regulations.

(2  Any authorisation issued or exemption granted in terms of
the previous ECA regulations, must be regarded to be an environmental

authorisation issued in terms of these Regulations.

Pending applications and appeals (ECA)

74. (1) An application submitted in terms of the previous ECA
regulations and which is pending when these Regulations take effect,
must despite the repeal of those regulations be dispensed with in terms of
those previous reguiations as if those previous regulations were not

repealed.

(2) If a situation arises where activities listed under the previous
ECA Notices that are not listed similarly under the current lists of
activities and competent authorities identified in terms of sections 24(2)
and 24D of the National Environmental Management Act, 1998 (Act No.
107 of 1998) or in terms of the National Environmental Management:
Waste Act, 2008 (Act No. 59 of 2008) and where a decision on an
application submitted under the previous ECA regulations is still pending,
the competent authority will consider such application to be withdrawn.

(3) Where an application submitted in terms of the previous
ECA regulations is pending in relation to an activity of which a component

of the same activity was not listed under the previous ECA Notices, but is
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now listed in terms of section 24(2) of the Act, the competent authority
must dispense of such application in terms of those previous ECA
regulations and may authorise the acfivity listed in terms of section 24(2)
as if it was applied for, on condition that all impacts of the newly listed
activity and requirements of these regulations have also been considered

and adequately assessed by the applicant.

(4)  An appeal lodged in terms of the previous ECA regulations,
which is pending when these Regulations take effect must despite the
repeal of those previous ECA regulations be dispensed with in terms

thereof as if those previous ECA regulations were not repealed.

Continuation of things done and authorisations issued under
previous NEMA regulations

75. (1)  Anything done in terms of the previous NEMA regulations
and which can be done in terms of a provision of these Regulations must
be regarded as having been done in terms of the provision of these

Regulations.

(2}  Any authorisation issued in terms of the previous NEMA
Regulations must be regarded to be an environmental authorisation

issued in terms of these Regulations.

(3) Any environmental management programme  or
environmental management plan approved in terms of the Mineral and
Petroleum Resources Development Act or regulations promulgated in
terms thereof or any old order right approved in terms of the Minerals Act,
1981, prior to any provision relating to prospecting, mining,
reconnaissance, exploration and production coming into effect in terms of

the Act shall be deemed to be approved in terms of the Act.

Pending applications and appeals (NEMA)
76. (1) An appiication submitied in terms of the previous NEMA

regulations and which is pending when these Regulations take effect,
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must despite the repeal of those regulations be dispensed with in terms of
those previous NEMA regulations as if those previous NEMA regulations

were not repealed.

(2) I a situation arises where activities, listed under the
previous NEMA Notices, are not listed similarly under the current lists of
activities and competent authorities identified in terms of section 24(2)
and 24D of the National Environmental Management Act, 1998 (Act No.
107 of 1998) or in terms of the National Environmental Management:
Waste Act, 2008 (Act No. 59 of 2008), and where a decision on an
application submitted under the previous NEMA regulations is still
pending, the competent authority will consider such application to be

withdrawn.

(3)  Where an application submitied in terms of the previous
NEMA regulations, is pending in relation to an activity of which a
component of the same activity was not listed under the previous NEMA
Notices, but is now listed in terms of section 24(2) of the Act, the
competent authority must dispense of such application in terms of the
previous NEMA regulations and may authorise the activity listed in terms
of section 24(2) as if it was applied for, on condition that all impacts of the
newly listed activity and requirements of these regulations have also been

considered and adequately assessed by the applicant.

(4) An appeal lodged in terms of the previous NEMA
regulations, and which is pending when these Regulations take effect
must despite the repeal of those previous NEMA regulations be
dispensed with in terms thereof as if those previous NEMA regulations

were not repealed.

Continuation of regulations regulating authorisations for activities
in certain coastal areas
77. These Regulations do not affect the continued application of the

regulations published in terms of sections 26 and 28 of the Environment
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Conservation Act, 1989 (Act No. 73 of 1989), by Government Notice R.
1528 of 27 November 1998.

Repeal of Environmental Impact Regulations, 2006

78. The Environmental Impact Assessment Regulations published in
Notice No. R. 385, in the Gazette No. 28938 of 21 April 20086 is hereby

repealed.

Short title and commencement
79. These Regulations are called the Environmental Impact
Assessment Regulations, 2010, and take effect on a date determined by

the Minister by notice in the Gazette.



80 No. 33306 GOVERNMENT GAZETTE, 18 JUNE 2010

No. R. 544 18 June 2010
NATIONAL ENVIRONMENTAL MANAGEMENT ACT, 1998 (ACT NO. 107 OF
1998) ‘

LISTING NOTICE 1: LIST OF ACTIVITIES AND COMPETENT AUTHORITIES
IDENTIFIED IN TERMS OF SECTIONS 24(2) AND 24D

|, Buyelwa Patience Sonjica, Minister of Water and Environmental Affairs, hereby,
under sections 24(2) and 24D of the National Environmental Management Act, 1998
(Act No. 107 of 1998) publish Listing Notice 1 of the activities and competent

authorities identified in the Schedule hereio.

BUYELWA SONJICA
lINISTER OF WATER AND ENVIRONMENTAL AFFAIRS
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SCHEDULE
PURPOSE

1. The purpose of this Notice is fo identify activities that would require
environmental authorisations prior to commencement of that activity and to
identify competent authorities in terms of sections 24(2) and 24D of the

National Environmental Management Act, 1998,
DEFINITIONS

2. (1) In this Notice, any word or expression to which a meaning has been assigned
in the Act shall have the meaning so assigned, and unless the context

otherwise indicates—

“agri-industrial” means an undertaking invoiving the beneficiation of

agricultural produce;

“canal” means an open structure, that is lined or reinforced, for the conveying

of a liquid or that serves as an ariificial watercourse;

“channel” means an excavated holiow bed for running water or an artificial
underwater depression {0 make a water body navigable in a natural

watercourse, river or the sea;

“concentration of animals” means the keeping of animals in a confined
space or structure, including a feedlot, where they are fed in order to prepare

them for slaughter or to produce products such as milk or eggs;

“construction” means the building, erection or establishment of a facility,
structure or infrastructure that is necessary for the undertaking of a listed or

specified activity but excludes any modification, alteration or expansion of
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such a facility, structure or infrastructure and excliuding the reconstruction of

the same facility in the same location, with the same capacity and footprint;

“dam” when used in these Regulations means any barrier dam and any other

form of impoundment used for the storage of water;

“dangerous goods ” means goods as contemplated in South African National
Standard No. 10234, supplement 2008 1.00: designated “List of classification
and labelling of chemicals in accordance with the Giobally Harmonized
System (GHS)" published by Standards South Africa;

“decommissioning” means to take out of active service permanently or
dismantle partiy or wholly, or clasure of a facility to the extent that it cannot be

readily re-commissioned,;

“derelict land” means abandoned land or property where the lawful/legal

land use right has not been exercised during the preceding ten year period,;

“development footprint”, in respect of land, means any evidence of physical

alteration as a result of the undertaking of any activity;

“development setback” means a setback line as defined or adopted by the
competent authority and where none has been defined or adopted it will be

assumed that no setback line applies;

“expansion” means the modification, extension, alteration or upgrading of a
facility, structure or infrastructure at which an activity takes place in such a
manner that the capacity of the facility or the footprint of the activity is

increased;

“indigenous vegetation” refers to vegetation consisting of indigenous plant
species occurring naturally in an area, regardless the level of alien infestation
and where the topsoil has not been lawfully disturbed during the preceding ten

years;
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“industrial complex” means an area used or zoned for bulk storage,

manufacturing, processing or packaging purposes;

“large stock unit” means domesticated units including but not limited to
cattle and horses, as well as game, including but not limited fo antelope and

buck with an average adult male live weight of 100 kilograms or more;

“linear activities” include railways, roads, funiculars, pipelines, conveyor
belts, cableways, powerlines, fences, runways, aircraft landing strips, and

telecommunication lines;

“marina” means a constructed waterway that is normally associated with

residential or commercial use and that could include mooring facilities;

“mixed use”, with regard to an activity, means the presence of two or more

types of land use in an ares;

“phased activities” means an activity that is developed in phases over fime
on the same or adjacent properties to create a single or linked entity through
interconnected internal vehicular or pedestrian circulation, sharing of
infrastructure, or the continuum of design, style or concept by the same

proponent or his or her successors;

“small stock unit” means domesticated units, inciuding_sheep, goats and
pigs, as well as game, including but not limited to antelope and buck with an

average adult male live weight of iess than 100 kilograms;

“the Act” means the National Environmental Management Act,1998 (Act No.
107 of 1998);

“undeveloped” means that no facilities, structures or infrastructure have

been effected upon the land or property during the preceding 10 years;
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“unit” in relation to a quantity standard for determining throughput of facilities
or infrastructure for the slaughter of animals, has the meaning assigned fo it in
Regulations promulgated in terms of the Meat Safety Act, 2000 (Act No. of 40
of 2000);

“urban areas” means areas situated within the urban edge (as defined or
adopted by the competent authority), or in instances where no urban edge or
boundary has been defined or adopted, it refers to areas situated within the

edge of built-up areas;

“vacant” means not occupied for the purpose of its lawful land use during the

preceding ten year period.

“virgin soil” means land not cultivated for the preceding 10 years.

“watercourse” means —

(a) a river or spring;

(b) a natural depression in which water flows regularly or intermittently;

(c) awetiand, lake or dam into which, or from which, water flows; and

(d) any coliection of water which the Minister may, by notice in the Gazette,
declare to be a watercourse,

and a reference to a watercourse includes, where relevant, its bed and banks;

and

“wetland” means land which is transitional between terrestrial and aquatic
systems where the water table is usually at or near the surface, or the land is
periodically covered with shallow water, and which land in normal
circumstances supports or would support vegetation typically adapted to life in

saturated soil.
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2. (2) The following words relevant to coastal activities will have the meaning so
assigned fo it in the integrated Coastal Management Act, 2008 (Act No.24 of

2008 “coastal protection zone™

a) “coastal public property”;
b) “high-water mark”;

¢) “littoral active zone”;

d) “low-water mark”;

e) “sea”; and

f) “seashore.

2. (3) The following words will have the meaning assigned to them in terms of
section 1 of the Mineral and Petroleum Resources Development Act, 2002
(Act No. 28 of 2002)—

a) “mine’;

b) “mineral”;

c) “mining permit’;

d) “prospecting”;

e) “prospecting area”;

f) “prospecting right”.

IDENTIFIED ACTIVIES AND COMPETENT AUTHORITIES

3. (1) The activities listed in Appendix 1 are identified in terms of section 24(2){(a) of
the Act as activities that may not commence without an environmental

authorisation from the competent authority.

3. (2) The investigation, assessment and communication of potential impact of
activities must follow the procedure as prescribed in regulations 21 o 25 of
the Environmental Impact Assessment Reguiations published in terms of
section 24(5) of the Act.
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REPEAL OF NOTICE 386 OF 21 APRIL 2006

4. Notice No. 386 published in Gazette 28338 on 21 April 2006 is hereby repealed.

Short title and commencement

5. This Listing Notice is called the Environmental impact Assessment Regulations

Listing Notice 1 of 2010, and takes effect on a date determined by the Minister by
notice in the Gazstte. |
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